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WEDNESDAY, FEBRUARY 3, 1954 


Unirep States SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
INSURANCE AND BANKING, 
Washington, DG. 

The subcommittee met, pursuant to call, at 10 a. m., in room 301, 
Senate Office Building, Senator Prescott Bush (chairman) presiding. 

Present: Senators Capehart, Bush, Bennett, Robertson, and Frear. 

Senator Busn. The committee will please be in order. In opening 
these hearings, the chairman would like to make a statement for the 
record before calling on the first witness. 

The purpose of these hearings is to hear testimony and witnesses 
on 8. 2846. The Securities Act of 1933 and the Securities Exchange 
Act of 1934 have effectively regulated the issuance and sale of secu- 
rities. They have substantially eliminated the evils that gave rise to 
their enactment. The passage of two decades, however, has revealed 
certain defects. The bill now before us proposes to eliminate these in 
such a way as to retain and strengthen the essential purpose of the 
basic law—the protection of the investing public. 

Now acts relating to the two basic statutes were enacted prior to 
1941 and minor amendments were also adopted. But experience in 
the administration of these various acts demonstrated the need for 
certain amendments, if the acts were to be fully effective, fairly en- 
forceable and realistically and efficiently administered. Certain con- 
tradictions in the application of the statutes became apparent as time 
wore on, and unnecessarily restrictive and unrealistic requirements 
that tended to interfere with the original purposes of the acts de- 
veloped. 

Efforts have been made by past Commissions, the House Interstate 
and Foreign Commerce Committee, and industry, to work out amend- 
ments to the acts which would be agreeable to all. While there was 
general recognition of the need for many of the amendments then 
proposed, for various reasons, the two wars being among them, there 
was never sufficient agreement on the part of all groups to secure final 
approval of a bill. 

President Eisenhower, recognizing in his recent economic report to 
Congress the importance of doing something about the problem, 
stated : 

The Federal securities laws were enacted nearly 20 years ago and have re- 
mained largely unchanged over that period. Some modifications in these laws 
are needed which, while fully protecting the interests of investors, will make 
the capital market more accessible to businesses of moderate size. It would also 
be desirable to simplify the rules and thus reduce the costs of registration of new 
issues and their subsequent distribution. 
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Shortly after assuming office, SEC Chairman Demmler advised the 
chairman of this committee, Senator Capehart, that various groups 
wished to submit proposals for amendments to the various acts ad- 
ministered by the Commission. After agreeing to the advisability of 
the C oe receiving and studying “such recommend: itions, Sen- 
ator Capehart, in accordance with the responsibility the committee 
has in reviewing the administration of the laws under its jurisdiction 
and in the development of amendments or related legislation, under 
the Reorganization Act of 1946, asked me, as chairman of the Sub- 
committee on Securities, Insurance, and Banking, together with other 
members of my subcommittee, and the committee staff, to offer such 
guidance and cooperation to the Commission in its consideration and 
determination of the proposed amendments as was possible. 

Accordingly, a number of recommendations from the various groups 
in the securities industry proposing amendments to the various acts 
which the SEC administers were received by the SEC during the fall 
of 1953. Many of the proposals were ones w ‘hich, in substance, already 
had been agreed to by previous Commissions and to which there appar- 
ently was no objection. To other of their proposals, there could be 
legitimate objection and to still others—doubt or serious question. 
Some of their proposals would require legislation; others would 
require changes in SEC rules and regulations. 

After studying the industry proposals, I and the committee staff 
held 2 meetings with the SEC and 2 meetings with the SEC and 
industry representatives together. As described in Chairman Demm- 
ler’s letter to Senator Capehart, the Commission and I agreed to some 
of the proposals recommended, rejected others and worked out what 
seem to me and the Commission a satisfactory compromise on the 
remainder. After further study by the SEC, the amendments to the 
acts upon which there was agreement were submitted to the Bureau 
of the Budget and the President. They are embodied in 8S. 2846, 
introduced by Senator Capehart, upon which we are now re: dy to 
receive testimony. 

In attempting to get agreement on the amendments to the acts which 
we are now considering, I emphasized throughout our conferences 
with the SEC and industry representatives that it was not my inten- 
tion or desire in anyway to reduce the effectiveness of the various 
securities acts, and that in my opinion, any amendment that would 
appear to do so would seriously endanger all of the long-needed and 
constructive amendments to the acts. As a result, I believe that we 
have succeeded in formulating a bill which care ful study will reveal 
would make the various acts operate more efficiently, effectively, and 
realistically. 

These amendments, in my considered opinion, will reduce unneces- 
sary delay, expense, and ¢ omplexity, and generally improve the admin- 
istration and effectiveness of the law. 

I wish to reiterate that these are amendments that are based on 
long experience of people in and out of Government and about which 
there appears to be no controversy, except insofar as some of these 
amendments may not go as far as some think necessary. 

Finally, I believe the enactment of these ame ndments will not only 
keep intact the original intent of the securities ac ts—protecting the 
investor and requiring full disclosure by the issuer and underwriter— 
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put by removing the encumbrances to effective enforcement, will 
strengthen and reinforce the original intent. 

I want to take the opportunity of ashame my appreciation to 
the chairman of the committee, Senator Capehart, for according me 
the privilege of working on this legislation; to Chairman Demmler 
and his four commissioners and their staff for the able work that they 
have done on this legislation, and for their splended cooperation with 
me and our subcommittee; to the representatives of the industry 
groups for their understanding and statesmanlike approach, and the 
excellent and constructive spirit which they manifested throughout 
our meetings, in spite of not getting much of what they sorely wanted; 
and, of course, my thanks go to our committee staff who have worked 
so diligently and effective with me, the Commission, and the industry 
representatives. 

I now ask unanimous consent to include in the record the letter of 
Chairman Demmiler to Senator Capehart outlining the background 
of the proposed legislation, a brief summary of the bill, an explanation 
of the bill, a memorandum dated January 22, relating to three addi- 
tional recommendations for changes in the SEC acts, and a com- 
parative print of the bill showing how it amends existing law, as well 
asa copy of the bill as introduced. 

(The documents referred to follow :) 


SECURITIES AND EXCHANGE COMMISSION, 
Waskington 25, D. C., January 25, 1954. 
Hon. Homer E. CAPEHART, 
Chairman, Committee on Banking and Currency, 
United States Senate, Washington, D. ¢ 

DEAR Mk. CHAIRMAN: There is enclosed a draft bill proposing limited amend- 
ments to the Securities Act of 1935, the Securities Exchange Act of 1984, the 
Trust Indenture Act of 1939, and the Investment Company Act of 1940. There 
are also enclosed two memoranda which describe the nature and purpose of the 
proposed amendments and certain related documents described below. 

You will reeall that during our conference in July 1953, at which Commis- 
sioners Rowen and Adams were present, we advised you that various groups 
wished to submit proposals for amendment of the statutes administered by the 
Commission. At that time I suggested that the Commission’s responsibility is to 
administer the law, not to write it, but that the Commission could fulfill a valuable 
function by cooperating with committees of the Congress and in studying legis- 
lation proposed by organizations or groups of citizens. At the time of our inter- 
view you referred to the continuing responsibility of the committees of the Con- 
gress under section 136 of the Legislative Reorganization Act of 1946, for ap- 
praisal of the Commission’s administration of the laws subject to its jurisdiction 
and in the development of amendments or related legislation. You suggested 
that we might well work out a program under the guidance of Senator Bush, 
chairman of the Subcommittee on Securities, Insurance and Banking of the 
Senate Committee on Banking and Currency 

The Honorable Charles A. Wolverton, chairman of the Interstate and Foreign 
Commerce Committee of the House of Representatives, advised us, under date of 
August 21, 1953, as follows: 

“Dr. Stevenson, however, has discussed with me your thought, as well as your 
letter to him of July 30, concerning your proceeding on a consideration of an 
amendment program with the stock exchange and others who may be interested. 
It seems to me that no harm, and, indeed, much good might arise from a con- 
tinuation of the discussions which you have had with industry and affected per- 
sons over the years in the development of technical changes which might be 
made to the acts and which you would propose to bring to our attention for 
consideration. 

“On the other hand, you will appreciate, I am sure, that I am most zealous 
in preserving for the investing public the protection which was envisaged in 
the statutes when they were passed, both as they apply to investors in new 
securities and as they apply to purchasers on the exchanges and over-the-counter 
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markets. I certainly would feel that it was unincumbent upon any agency 
charged with administering these acts on behalf of the Congress for the protec- 
tion of the general public, to initiate or sponsor any program which would 
weaken such protection, though conversely, it might well give thought to areas 
in which it could be strengthened. 

“In accordance with your suggestion, I have requested Dr. Stevenson to con- 
tinue to keep informed of your progress in this matter.” 

Because of the large number of inquiries coming in from interested groups and 
individuals, on August 26, 1953, the Commission issued a press release reading 
in part as follows: 

“Industry representatives from time to time have advised the Commissioners 
that they intend to make suggestions for revision of various rules and forms of 
the Commission, as well as for amendment of the laws which it administers. 

“The Commission will hold itself ready to receive and discuss suggestions by 
any group of citizens with respect to its rules and forms. Similarly, if pro- 
posals are presented for amendment of the laws which it administers, the 
Commission will hold itself in readiness to render such assistance as the appro- 
priate committees of the Congress may request of it.” 

During September, October, and November, 1953, the Commission received 
numerous legislative proposals of the American Stock Exchange, the Association 
of Stock Exchange Firms, the Investment Bankers Association, the National 
Association of Investment Companies, the National Association of Securities 
Dealers, Inc., and the New York Stock Exchange. Considered in the aggregate 
the major proposals of these organizations related to the following subjects: 

Amendments of the Securities Act of 1933 to: 

1. Permit the making of offers, but not the making of sales, during the waiting 
period between the filing of a registration statement and its effective date. 

2. Reduce from 1 year to 30 days the period during which all dealers, whether 
or not participants in the initial distribution of a new issue, are required to 
deliver prospectuses in connection with trading transactions in the aew issue. 

8. Permit continuous and simplified registration of shares by investment com- 
panies which continuously offer shares to the public and require prospectuses 
to be delivered in trading transactions in outstanding opened investment com- 
pany securities so long as securities of the same class are being offered to the 
public. 

4. Simplify the registration and prospectus requirements for the public offering 
of high-grade bonds. 

5. Restore the “broker’s exemption” as provided in section 4 (2) of the act, 
so as to give relief from the popular interpretation of the opinion of the Com- 
mission in the case of Ira Haupt & Co. (23 sec. 589 (1946) ). 

6. Exempt from registration outstanding shares of a listed stock being offered 
in connection with an employee stock purchase plan and to simplify further 
the registration requirements for unissued shares of a listed stock being so 
offered. 

7. Exempt from registration all securities which have been registered under 
the Securities Exchange Act of 1934 and dealt in for more than 3 years on a 
registered national securities exchange, and exempt additional issues of such 
securities. 

8. Exempt from the prospectus requirements of the act brokerage transactions 
in listed securities when the sale is made on an agency basis and the agent’s 
compensation is disclosed to and paid by the buyer. 

Amendments of the Securities Exchange Act of 1934 to: 

9. Prohibit the extension of credit by a broker-dealer to a customer on a new 
issue of securities only if the broker-dealer sold the securities to the customer 
or purchased the securities for the customer on a solicited order, and only while 
the broker-dealer was engaged in the distribution of the securities and for 4 days 
thereafter. 

10. Reduce the waiting period from 30 days to 10 days between the filing 
and effectiveness of applications for registration of additional issues of listed 
securities and remove restrictions on registration for “when issued” trading 
and with respect to securities to be issued or sold in connection with a reorganiza- 
tion under the Public Utility Holding Company Act or the Railroad Reorganiza- 
tion Act. 

11. Amend section 16 (b) to limit profits recoverable on behalf of a corpora- 
tion from officers, directors, and 10 percent stockholders in short swing trading 
in the corporation’s stock. The effect of the proposal would be to provide a 
statutory limit upon liability smaller in amount than now permitted by the 
courts in construing the statutory term “profits realized.” 
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12. Require the Commission to proceed by an order rather than by a rule or 
regulation if the Commission changes a rule of a national securities exchange 
to afford the exchange the right to a court appeal. 

Amendment of the Investment Advisers Act of 1940 to: 

15. Permit general use of the title “Investment Counsel” by persons registered 
as investment advisers even though not primarily engaged in the rendering of 
investment supervisory services. 

In addition three proposals were received from persons other than the organ- 
izations mentioned above. A memorandum describing these proposals and indi- 
cating the views of the Commission is enclosed. 

Following the receipt of these suggestions and proposals, in October and 
November 1953, Senator Bush conducted a number of conferences attended by 
the Commission some of which were also attended by representatives of the 
proponent organizations. These conferences have been described in memoranda 
prepared by Mr. McMurray of the staff of the Senate Banking and Currency 
Committee, copies of which have been sent to you. As a result of these con- 
ferences and other discussions held in December 1953 and January 1954, between 
representatives of the organizations named above and of the Boston and the 
Midwest Stock Exchanges and the Commission, a number of suggested amend- 
ments were incorporated in the draft bill prepared by our staff with extensive 
participation by members of the Commission. 

A comparison of the bill with the proposals submitted to the Commission as 
listed above will indicate that the bill gives effeet in whole or in part to the 
substance of the suggestions listed in items 1, 2, 3, and 9. The Commission has 
under consideration the adoption of rules with respect to the suggestions con- 
tained in items 4, 5, and 10. 

The recommended increase of the maximum exemption under section 3 (b) 
of the act from $300,000 to $500,000 is already reflected in H. R. 404, now pend 
ing in the House of Representatives. We believe the increase in the exemption 
would facilitate the financing of small business. Because of the Commission's 
regulation A which requires the use of a processed offering circular in the sale 
of such issues, we believe the increase in the exemption would not materially 
affect the protection presently afforded investors. 

The Commission at the present time is not willing to recommend legislation 
which would embody the suggestions listed in items 6, 7, 8, and 11. The Com 
mission feels that the suggestion listed in item 12 is unnecessary in view of 
certain court decisions. The Commission also would not recommend the sug 
gestion listed in ifem 13 in view of the apparent divergence of opinion about it 
among yviarious industry groups. The Commission's position with respect to 
the suggestion listed in item 3 is favorable to the continuous and simplified 
registration of investment company shares. 

The National Association of Investment Companies strongly favors in respect 
of open-end investment company shares the continuous prospectus delivery 
requirement embodied in the proposed bill and, as presently advised, the Com- 








mission recommends the enactment of this provision. However, in the accom- 
panying summary of the bill, we have included an alternative which would 
leave the 1-year requirement in respect of the delivery of prospectuses in trad- 


ing transactions just as it now is. The above recommendation is subject to 
the reservation that the alternative provision be substituted in ease the testi 
mony adduced at the hearings on the bill should persuade the committee of the 
desirability of maintaining the present 1-year requirement as to the delivery 
of a prospectus for such securities. 

Therefore, after all of the negotiations and discussions outlined above, subject 
to the last mentioned point, a l 
recommending at this time the introduction and enactment of the bill 

For your information, we are enclosing copies of communications recently 
received from the Investment Bankers Association of America, the National 
Association of Investment Companies, the National Association of Securities 
Dealers, Inc., and the New York Stock Exchange, commenting on the proposed 
bill, and also a letter of the Investment Counsel Association of America. There 
are also enclosed copies of the proposals and drafts of amendments to the acts 
submitted to the Commission by various proponent organizations. 

Should you wish any further assistance from the Commission, please call 
upon me. 

Sincerely yours, 





ll of the members of the Commission concur in 





Raven H. DEMMLER, Chairman. 
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A Brier SUMMARY OF S. 2846 


GENERAL 


The proposed amendments would make limited changes in the Securities Act of 
1933, the Securities Exchange Act of 1934, the Trust Indenture Act of 1939, and 
the Investment Company Act of 1940. The proposed amendments preserve exist- 
ing statutory responsibilities and liabilities of sellers of securities to purchasers. 


1. Facilitating the furnishing of information to investors during “waiting period” 


A basic purpose of the Securities Act is to provide investors with adequate 
information concerning securities publiciy offered. The Congress intended that 
this information would be disseminated during the period between the filing of a 
registration statement and the time it becomes effective. The statute, however, 
makes it unlawful to offer or sell securities during this waiting period, 

The amendment would permit practices, already provided in substance by rules 
of the Commission, relating to dissemination of information, during the waiting 
period. The proposed amendment would remove the difficult concept, inherent 
in present practice, that it is permissible (and indeed obligatory under the Com- 
mission's rules) for an underwriter during the waiting period to disseminate 
information but illegal to solicit offers to buy. This has long been recognized as a 
legalistic distinction not understood by the public and without practical signifi- 
cance. 

The amendment would permit written offers during the waiting period by 
means of a prospectus filed with the Commission prior to its use. The amended 
act would continue to make unlawful sales and contracts of sale before the 
registration statement becomes effective. : 


2. Use of prospectuses after the effective date of a registration statement 


Existing law requires underwriters and dealers to deliver prospectuses to 
investors as long as they are engaged in the initial distribution of a security. 
Moreover, any dealer, even though not a participant in the distribution must 
deliver prospectuses to his customers for at least 1 year after the registration 
statement becomes effective. The proposed amendment provides for such delivery 
during the actual offering period but in no case less than 40 days after the 
effective date of the registration statement or 40 days after the commencement 
of public offering, whichever expires last, but does not change the requirement 
that prospectuses be delivered by underwriters and dealers so long as they are 
engaged in the initial distribution of the security. 

The 1-year provision has long been recognized as unrealistic, since dealers 
trading in a security publicly offered within 1 year find themselves unable to 
obtain prospectuses. This fact has rendered compliance by dealers and enforce- 
ment by the Commission difficult. 

In view of the continuous offering of securities by certain types of investment 
companies, particularly those commonly referred to as mutual funds, a special 
provision for mandatory use of prospectuses by dealers over a longer period is 
provided by a proposed amendment to the Investment Company Act. 


8. Simplification of information requirements for prospectuses used more than 
13 months after the effective date of a registration statement 

Under the present act a prospectus may be used for 13 months after the ef- 
fective date of a registration statement. If the prospectus is used thereafter, 
it must contain information as of a date within 1 vear of is use. Since a regis- 
tration statement at the time of its filing may contain financial statements as of 
a date 90 days prior to the filing date, it is apparent that the original prospectus 
may continue te be used until a time when the information therein is as of a 
date as early as 16 months prior to its use. Thus, under the present statute, 
the requirements for prospectuses used more than 13 months after the effective 
date of the registration statement are more rigorous than those applicable to 
prospectuses used immediately after the effective date of the registration state- 
ment. The proposed amendments will permit the Commission to prescribe 
equivalent standards of disclosure for both classes of prospectuses. 


4. Raising eremption—facilitating financing of small business 


The proposal raises from $300,000 to $500,000 the amount within which the 
Commission may exempt public offerings of securities from the registration re- 
quirements of the act. This should facilitate financing small business. 
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5. Extension of credit by dealers on new issues 

Section 11 (d) (1) prohibits a person who is both a broker and a dealer from 
taking into margin accounts new securities in the distribution of which he 
participated during the preceding 6 months. This was intended in part to re- 
strain distributors from selling new issues of securities to their brokerage cus- 
tomers. The apparent purpose was to provide that new issues would be initially 
placed with investors rather than with speculators. It is generally agreed, how- 
ever, that the prohibition against extending credit for 6 months after the end of 
the offering period is unnecessarily long. The amendment reduces the 6-month 
period to 80 days, but the amendment will not permit extension of credit by a 
member of the selling syndicate or group while the selling or distributing process 
is in progress or for 30 days thereafter. It is believed that section 11 (d) as so 
amended will be sufficient to assure that new issues will be sold on a cash basis. 


6. The offering of institutional type of debt securities 

The Commission, in connection with proposed rule changes to provide for 
more simple prospectuses for use in the public distribution of high-grade so-called 
institutional-type debt securities, is confronted with provisions of the Trust In- 
denture Act of 1939 which require inclusion in a prospectus of a summary of 
certain specified indenture provisions, covering such matters as release provisions, 
default provisions and the like. This requirement seems unnecessary in the 
view of the Commission’s rulemaking power to deal with disclosure problems. 
The substantive provisions required to be included in indentures qualified under 
the act would not be changed. 


Simplified registration procedure for investment companies 

Investment companies which engage in continuous offerings of their shares as 
a matter of practice file a new registration statement under the Securities Act 
of 1933 about once each year in order to have registered shares available. The 
proposed amendment will permit such investment companies periodically to in- 
crease the number of shares registered under that act by amending their existing 
registration statements rather than by filing new registration statements. This 
proposal would require that current information be furnished to investors and 
would not alter either the disclosure standards or the liabilities imposed upon 


sellers. 


~ 
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EXPLANATION OF S, 2846 TO AMEND SECURITIES LEGISLATION 


GENERAL 


The amendments are designed to make limited changes in the Securities Act 
of 1933, the Securities Exchange Act of 1934, the Trust Indenture Act of 1939, 
and the Investment Company Act of 1940. The proposed amendments preserve 
existing statutory responsibilities and liabilities of sellers of securities to pur- 
chasers and the safeguards which have been established in the puble interest. 
The proposals are intended to further the basic concepts and purposes of the 
statutes. 

1. Facilitating the furnishing of information to investors during waiting period 

A basic purpose of the Securities Act is to require that issuers and under- 
writers of securities proposed to be sold to the public furnish investors with ade- 
quate information concerning the securities offered. The Congress intended that 
this information would be widely disseminated to investors during the period 
between the filing of the registration statement and the time it becomes effective. 
Section 8 (a) of the act contemplates that ordinarily here will be a 20-day 
period beween the original filing date and the effective date but gives the Commis- 
sion authority to shorten the period in appropriate cases. Section 5 of the act, 
however, in effect prohibits offers or sales of securities during this so-called 
waiting period by making it unlawful to sell prior to the effective date of the 
registration statement. Under secton 2 (8) of the act, sell is defined to include 
both offers and sales. 

Representatives of the securities industry have repeatedly urged that dealers 
and underwriters have hesitated to disseminate information during the waiting 
period to prospective investors concerning proposed new issues because of a 
fear that such activities by them may involve the making of illegal offers. The 
proposed bill will permit freer discussion and communication concerning new 
issues by removing the present prohibition against offers during the waiting 








8 SECURITIES EXCHANGE ACTS AMENDMENTS 


period. Written offers during this period by means of prospectuses filed with 
the Commission prior to use will be authorized by the bill. The bill, however, will 
continue to make unlawful sales and contracts of sale before the informational 
requirements of the registration statement have been met and it has become 
effective. 

In order to accomplish this result, it is necessary to amend three sections of the 
present statute. Section 2 (3) of the act (section 1 of the bill) would be amended 
to define separately offer and sale. In consequence, section 5 (a) (1) of the 
act (section 8 of the bill) will continue to make unlawful sales prior to the 
effective date of the registration statement but will not make unlawful offers 
prior to such date. Section 5 (b) (1) of the act would be amended by section 
8 of the bill to permit written offers after the filing of a registration statement 
and before the effective date by means of a prospectus meeting the requirements 
of section 10 and filed with the Commission prior to use. A new section 5 (c) 
of the act (section 8 of the bill) would make unlawful offers prior to the filing of 
a registration statement. Section 10 of the act would be amended by section 
9 of the proposed bill to authorize the use of appropriate prospectuses during 
the waiting period. The bill would authorize suspension of the use of any such 
prospectus if the Commission finds that it is deficient or that the filing require- 
ments have not heen met. 

The bill would authorize and encourage the wider use of “red herring’ pros- 
pectuses (generally containing all required information except price, under- 
writing data, and other information dependent upon price), identifying state- 
ments (the brief ‘screening’ advertisement, contemplated by rule 132), and 
such other documents as the Commission may authorize as appropriate in the 
public interest or for the protection of investors. 

Also section 3 of the bill would amend section 2 (10) (b) of the act to give 
the Commission latitude to permit preeffective and expanded use of the ‘“tomb- 
stone” advertisement. 

Under the bill, the seller will continue to be civilly liable to investors for the 
adequacy and accurracy of prospectuses employed in the offering or sale of 
securities, 


, 


2. Use of prospectuses after the effective date of a registration statement 

Section 5 (b) of the present act requires, without any limitation in time, that 
all persons use statutory prospectuses in connection with the sale of a registered 
security. The third clause of section 4 (1) exempts dealers from the require- 
ments of section 5, subject to two exceptions. 

The effect of the first exception is that any dealer, even though only casually 
trading in the security (as distinguished from being a participant in the dis- 
tribution) must use the prospectus in connection with all transactions in the 
registered security within 1 year after the commencement of the offering. Under 
present law offerings ordinarily commence on the same day the registration 
statement becomes effective or very shortly thereafter. 

The second exception to this exemption provides, in effect, that any dealer 
who is a participant in the distribution must continue, even though the 1-year 
period has expired, to use the prospectus in connection with the disposition of 
his portion of the registered issue of securities being distributed. 

The effect of these provisions and of section 5 of the act, therefore, is to require 
underwriters and dealers engaged in the distribution of a security to deliver 
prospectuses to investors so long as they are engaged in the distribution. More- 
over, any dealer, even though not a participant in the distribution, must deliver 
prospectuses to his customers for at least 1 year after the registration state- 
ment becomes effective. Since most issues are sold within a relatively short 
period of time after the effective date of the registration statement, the present 
1-year period is unnecessarily long. 

It has long been recognized that the 1-year period should be reduced to a 
period which gives recognition to the mechanics of securities distribution in 
this country. Section 7 of the proposed bill, therefore, ameuds the third clause 
of section 4 (1) of the act to reduce the 1-year period to 40 days. The proposal, 
however, maintains present law by requiring each dealer to use the prospectus 
so long as he is engaged in the distribution of the registered securities. 


8. Simplification of information requirements for prospectuses used more than 
18 months after the effective date of a registration statement 

As pointed out above an underwriter or a dealer must use the prospectus so 

long as he is engaged in the distribution of a registered issue. Occasionally, this 
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period may extend beyond 13 months after the effective Gate of the registration 
statement. There are also other types of offerings which extend over a consid- 
erable period of time, such, for example, as those involving long-term options or 
conversion rights where the issuer at least must continue to use a prospectus 
more than 13 months after the effective date. 

Under the present act a prospectus in the form in which it appeared as a part 
of the registration statement on the effective date may be used for 13 months 
after such effective date. Section 10 (b) (1) of the act, however, requires that 
a prospectus used after expiration of such 183 months, contain information as 
of a date within 1 year of its use. By reason of paragraph (25) of schedule A 
to the act, a registration statement at the time of its filing may contain certain 
types of information, including financial statements as of a date at least 90 days 
prior to the filing date. Therefore, the original prospectus may continue to be 
used at a time when the information contained therein is as of a date as early as 
16 months prior to its use. 

As a consequence under the present statute, informational requirements for 
prospectuses used more than 13 months after the effective date of the registra- 
tion statement are more restrictive than those applicable to prospectuses used 
in the 13 months inimediately following the effective date of the registration 
statement. Under section 9 of the bill, section 10 (b) (1) of the act becomes 
section 10 (a) (8) and, to eliminate the aforementioned anomaly, is changed to 
provide that where a prospectus is used more than 9 months after the effective 
date the information therein shall be as of a date within 16 months of such use. 


4. Raising eremption, facilitating financing of small business 

Section 5 of the bill would amend section 3 (b) of the Securities Act to raise 
from $800,000 to $500,000 the amount within which the Commission, subject to 
appropriate terms and conditions, may exempt public offerings of securities from 
the registration requirements of the act. The proposal will afford the Commis- 
sion greater flexibility to adjust requirements to the financial needs of small 
issuers. The present statutory sanctions (as implemented by rules and regula- 
tions providing for offering circulars and for Commission action by order to 
prevent violation of such regulations) relating to small offerings will be main- 
tained. 


5. Eatension of credit on new issues by firms that act both as broker and as 
dealer 


Section 11 (d) (1) of the Securities Exchange Act was adopted to prohibit 
a person who was both a broker and a dealer from “taking into margin accounts 
new securities in the distribution of which he participated during the preceding 
6 months.” This provision was apparently intended in part to restrain dis- 
tributors from selling new issues of securities to their brokerage customers who, 
in the period prior to 1934, had commonly been margin customers; this was to be 
accomplished by prohibiting the distributor from placing such securities in 
margin accounts. 

Another consideration that may underlie section 11 (d) (1) is suggested in the 
following testimony of an underwriter in the hearings on the bill: 

“Tf we sell our own underwritings to brokerage-department customers, who 
often carry securities on margin, the securities are not permanently placed, and 
we have not fulfilled our obligation to the company whose securities we have 
been paid to sell.” (Stock Eachange Practices, hearings before Senate Commit- 
tee on Banking and Currency, 73d Cong., 2d sess., 1934, p. 6750.) 

In other words, it is desirable, in general, that new issues should initially be 
placed with investors rather than with speculators. Section 11 (d) (1) does 
eontribute to this objective. 

At present the prohibition on extension of credit continues for 6 months after 
the distribution. It is proposed in section 201 of the bill to reduce the 6-monta 
period to 80 days. The Commission believes that a 30-day prohibition on ex- 
tension of credit is sufficient to insure that new issues are sold on a cash basis. 
6. When-issued trading 

The last two sentences of section 12 (d) of the Securities Exchange Act of 1934 
deal with the subject of when-issued trading on the exchanges. The first of these 
two sentences provides ample authority for the regulation of such trading under 
the standards of public interest and protection of investors that are used through- 
out the act. The last sentence represents an attempt to deal with the problem 
somewhat more precisely. The last sentence was apparently not fully considered, 
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for where a security is a right or the subject of a right granted to holders of a 
previously registered security, when-issued trading cannot in the nature of 
things serve to distribute such unissued security to such holders. Rather it pro- 
vides a market in which such holders may sell the unissued security and others 
may acquire it. Section 202 of the proposed bill, therefore, would repeal the 
last sentence of section 12 (d) thereby permitting when-issued trading to be 
reguiated under the more general provisions of the preceding sentence. 


7. The offering of institutional type of debt securities 

The Commission, in connection with proposed rule changes to provide for more 
simple prospectuses for use in the public distribution of high-grade so-called 
institutional type debt securities, is confronted with section 305 (c) of the Trust 
Indenture Act of 1939 which requires inclusion in the prospectus of the analysis 
of particular indenture provisions singled out by section 305 (a) (2) of the Trust 
Indenture Act. This requirement seems unnecessary in the light of the Com- 
mission’s rulemaking authority to deal with overall disclosure problems. 

Section 303 of the proposed bill would, therefore, amend section 305 (c) of the 
Trust Indenture Act to make it formally consistent with section 10 of the 
Securities Act in this respect. Section 304 of the proposed bill makes a similar 
change in section 306 (b) of the Trust Indenture Act which relates to indentures 
which must be qualified under that act even though the securities to be issued 
thereunder need not be registered under the Securities Act. 

This proposal, in substance, relates only to the problem of disclosure in pro- 
spectuses under the Securities Act. It does not affect the substantive pro- 
visions of the Trust Indenture Act which will continue to require that trust inden- 
tures contain the statutory provisions for protection of investors, for example, 
that there be independent indenture trustees with adequate resources and free 
ef conflicting interests, who must report to security holders, and take other 
affirmative action to preserve investors’ rights under indentures and to protect 
their interests in the event of default. 

&. Simplified registration procedure for investment companies 

Investment companies which engage in continuous offerings of their shares as 
a matter of practice file new registration statements under the Securities Act 
of 1983 about once each year in order to have registered shares available. Sec- 
tion 6 of the Securities Act provides that securities may be registered by filing 
a registration statement but does not provide for registering additional securi- 
ties by amendment. Section 403 of the proposed bill would amend section 24 
of the Investment Company Act by adding thereto a new subsection (e) which 
will permit such investment companies periodically to increase the number of 
shares registered under the Securities Act by amending their existing registra- 
tion statements rather than by filing new registration statements. Paragraph 
(3) of this new subsection (e) will require that current information will be made 
a part of the registration statement at appropriate intervals and will be furnished 
to investors. This paragraph (3) also contains appropriate references to sec- 
tions 10, 11, and 18 of the Securities Act so that there will be no departure from 
either the disclosure standards or the liabilities imposed upon sellers. 

In view of the above-mentioned practice of continuous offering of securities by 
certain types of investment companies, particularly those commonly referred to 
as mutual funds, a proposed amendment to the Investment Company Act would 
provide for mandatory use of prospectuses by dealers over a longer period than 
would be required under section 4 (1) of the Securities Act as modified by section 
7 of the bill. This provision appears in section 402 of the proposed bill which 
amends section 24 (d) of the Investment Company Act of 1940 by adding a further 
exclusion to those already contained in that subsection. Section 402 of the bill 
would require, in effect, that in the case of face-amount certificate companies, 
unit investment trusts, and open-end management companies (i. e., mutual funds) 
all dealers, whether or not participating in the distribution, use the prospectus 
so long as the registered security is being offered. 

Under existing law, a dealer who is not a participant in the distribution need 
not use a prospectus in connection with a transaction in a security after the 
expiration of 1 year from the first day on which the security was bona fide offered 
to the public, which, in most cases, means approximately 1 year after the effective 
date of the registration statement. Section 402 of the proposed bill would change 
this requirement by providing that a dealer must use the prospectus as long as 
the issuer is offering any securities of the same class as the security which is the 
subject matter of the dealer’s transaction. 
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It is asserted that the continuous offering practices of these investment coin- 
panies justify a requirement that all dealers be compelled to use the statutory 
prospectus so long as shares of the same class are being offered. On the other 
hand, it is argued that this would have the effect of preventing dealers, who are 
not distributors, from effecting transactions in outstanding investment company 
securities unless they are able to get prospectuses from the issuer or an under- 
writer and able to get them in time and unconditionally, and that the rulemaking 
power to be conferred by section 402 of the bill would be inadequate to deal with 
the problem. 

In view of the nature of the problem and the difference in views thereon, there 
there is set forth an alternative version of section 402 which would retain existing 
prospectus requirements applicable to dealers trading in the outstanding securi 
ties of investment companies which are engaged in continuous offerings: 

“Sec. 402. Subsection (d) of section 24 of the Investment Company Act of 1940 
is amended by adding the following at the end there: ‘The exemption provided by 
the third clause of section 4 (1) of the Securities Act of 1933, as amended, shall 
not apply to any transaction in a security issued by a face-amount certificate com 
pany or in a redeemable security issued by an open-end management Company or 
unit investment trust, within 1 year after a registration statement or amendment 
filed pursuant to subsection (e) of this section 24 has become effective with respect 
to such security if any other security of the same class is currently being offered or 
sold by the issuer or by or through an underwriter in a distribution which is not 
exempted from section 5 of said act, except to such extent and subject to such 
terms and conditions as the Commission, having due regard for the public interest 
and the protection of investors, may prescribe by rules or regulations with respect 
to any class of persons, securities, or transactions.’ ” 





MEMORANDUM 
JANUARY 22, 1954. 

The Commission has received the following three individual proposals for 
imendment of the Securities Act of 1933 and the Securities Exchange Act of 1934 
in addition to those reflected in the draft bill or in the memoranda submitted by 
various interested groups. 

(1) The United States Independent Telephone Association recommended that 
section 3 (b) of the Securities Act be amended to increase from $300,000 to 
$600,000 the amount within which issues of securities might be exempted 
from registration. This proposal is, in large part, reflected in section 6 of 

] 
‘ 


the act to $500,000. 

(2) The Potash Co. of America suggested that companies which have registered 
securities under the Securities Act, but have no securities listed and traded on a 
national securities exchange, not be required to file annual reports. The Con- 
gress, in section 15 (da) of the Securities Exchange Act, provided that any such 
company should, to the extent provided by rules and regulations, file the same 
reports as required of listed companies if its securities offered to the public 
under the Securities Act together with its outstanding securities of the same 
class amounted to $2 million or more, and that such reports should be filed, in 
general, so long as the amount of such securities outstanding did not fall below 
$1 million. The Commission has not incorporated this proposal in the draft 
bill, because it would reverse the policy of the Securities Exchange Act that 
companies whose securities are publicly held should file reports which would 
permit current appraisal by investors. 

(3) The American Telephone and Telegraph Co. has suggested that see- 
tion 3 (a) (9) of the Securities Act be amended to eliminate the requirement for 
delivery of prospectuses to investors in transactions involving the unsolicited 
exercise of a conversion right where a cash payment must also be made by the 
security holder in order to receive the new security. The exemption from the 
prospectus requirements of the act under section 3 (a) (9) is not available in 
connection with exchanges with existing security holders if: (a) The investor is 
required to furnish the issuer with money or other valuable consideration in addi- 
tion to the securities being surrendered; or (0b) any payment is made to third 
persons to solicit the conversion. 

The proposal would represent a substantial departure from the policy of the 
act that investors shall be furnished prospectuses in connection with transactions 
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in which they provide issuers with additional capital. Further, by reason of 
changes proposed in section 10 of the act (sec. 9 of the bill), the prospectus re- 
quirements in these situations will be simplified. These changes are intended to 
correct certain difficulties deriving from the present provisions of section 10 to 
which the company has objected. Accordingly, the proposal has not been reflected 
in the draft bill. 


[S. 2846, 83d Cong., 2d sess.] 


A BILL To amend certain provisions of the Securities Act of 1933, as amended, the 
Securities Exchange Act of 1934, as amended, the Trust Indenture Act of 1939, and the 
Investment Company Act of 1940 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembied, 


TITLE I—AMENDMENTS TO SECURITIES ACT OF 1933, AS AMENDED 


SECTION 1. Paragraph (3) of section 2 of the Securities Act of 1933 is amended 
to read as follows: 

“(3) The term ‘sale’ or ‘sell’ shall include every contract of sale or disposition 
of a security or interest in a security, for value. The term ‘offer to sell,’ ‘offer 
for sale,’ or ‘offer’ shall include every attempt or offer to dispose of, or solicita- 
tion of an offer to buy, a security or interest in a security, for value. The terms 
defined in this paragraph and the term ‘offer to buy’ as used in subsection (c) of 
section 5 shall not include preliminary negotiations or agreements between an 
issuer (or any person directly or indirectly controlling or controlled by an issuer, 
or under direct or indirect common control with an issuer) and any underwriter 
or among underwriters who are or are to be in privity of contract with an issuer 
(or any person directly or indirectly controlling or controlled by an issuer, or 
under direct or indirect common control with an issuer). Any security given 
or delivered with, or as a bonus on account of, any purchase of securities or any 
other thing, shall be conclusively presumed to constitute a part of the subject 
of such purchase and to have been offered and sold for value. The issue or 
transfer of a right or privilege, when originally issued or transferred with a 
security, giving the holder of such security the right to convert such security into 
another security of the same issuer or of another person, or giving a right to 
subscribe to another security of the same issuer or of another person, which 
right cannot be exercised until some future date, shall not be deemed to be an 
ofier or sale of such other security; but the issue or transfer of such other 
security upon the exercise of such right of conversion or subscription shall be 
deemed a sale of such other security.” 

Sec. 2. Paragraph (8) of section 2 of the Securities Act of 1933 is amended 
to read as follows: 

“(8) The term ‘registration statement’ means the statement provided for in 
section 6, and includes any amendment thereto and any report, document, or 
memorandum filed as part of such statement or incorporated therein by 
reference.” 

Seo. 3. Paragraph (10) of section 2 of the Securities Act of 1933, as amended, 
is amended to read as follows: 

“(10) The term ‘prospectus’ means any prospectus, notice, circular, advertise- 
ment, letter, or communication, written or by radio or television, which offers any 
security for sale or confirms the sale of any security ; except that (a) a communi- 
cation sent or given after the effective date of the registration statement (other 
than a prospectus permitted under subsection (b) of section 10) shall not be 
deemed a prospectus if it is proved that prior to or at the same time with such 
communication a written prospectus meeting the requirements of subsection (a) 
of section 10 at the time of such communication was sent or given to the person 
te whom the communication was made and (b) a notice, circular, advertisement, 
letter of communication in respect of a security shall not be deemed to be a 
prospectus if it states from whom a written prospectus meeting the requirements 
of section 10 may be obtained and, in addition, does no more than identify the 
security, state the price thereof, state by whom orders will be executed, and 
contain such other information as the Commission, by rules or regulations, 
deemed necessary or appropriate in the public interest and for the protection of 
investors, and subject to such terms and conditions as may be prescribed therein, 
may permit.” 

Sec. 4. Paragraph (11) of section 2 of the Securities Act of 1933 is amended 
by inserting the words “offers or” before the word “sells.” 
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Sec. 5. Paragraph (11) of section 8 (a) of the Securities Act of 1933, as 
amended, is amended by inserting the words “offered and” before the word 
“sold.” 

Sec. 6. Subsection (b) of section 3 of the Securities Act of 1933, as amended, 
is amended by striking out ‘$300,000” where it appears in such subsection and 
inserting in lieu thereof $500,000.” 

Sec. 7. Section 4 (1) of the Securities Act of 1933, as amended, is amended 
to read as follows: 

“Sec. 4. The provisions of section 5 shall not apply to any of the following 
transactions: 

“(1) Transactions by any person other than an issuer, underwriter, or dealer; 
transactions by an issuer not involving any public offering: or transactions by 
a dealer (including an underwriter no longer acting as an underwriter in respect 
of the security involved in such transaction), except transactions taking place 
prior to the expiration of forty days after the first date upon which the security 
was bona fide offered to the public by the issuer or by or through an underwriter 
and transactions in a security as to which a registration statement has been 
filed taking place prior to the expiration of forty days after the effective date 
of such registration statement or prior to the expiration of fory days after the 
first date upon which the security was bona fide offered to the public by the 
issuer or by or through an underwriter after such effective date, whichever is 
later (excluding in the computation of such forty days any time during which 
a stop order issued under section 8 is in effect as to the security), and except 
transactions as to securities constituting the whole or a part of an unsold allot 
ment to or subscription by such dealer as a participant in the distribution of 
such securities by the issuer or by or through an underwriter.” 

Sec. 8. Section 5 of the Securities Act of 1933 is amended to read as follows: 

“(a) Unless a registration statement is in effect as to a security, it shall be 
unlawful for any person, directly or indirectly 

“(1) to make use of any means or instruments of transportation or com- 
inunication in interstate commerce or of the mails to sell such security 
through the use or medium of any prospectus or otherwise ; or 

“(2) to carry or cause to be carried through the mails or in interstate 
commerce, by any means or instruments of transportation, any such security 
for the purpose of sale or for delivery after sale. 

“(b) It shall be unlawful for any person, directly or indirectly 

“(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to carry or transmit any 
prospectus relating to any security with respect to which a registration 
statement has been filed under this title, unless such prospectus meets the 
requirements of section 10; or 

“(2) to curry or cause to be carried through the mails or in interstate 
commerce any such security for the purpose of sale or for delivery after 
sale, unless accompanied or preceded by a prospectus that meets the re- 
quirements of subsection (a) of section 10. 

“(¢) It,shall be unlawful for any person, directly or indirectly, to make use of 
any means or instruments of transportation or communication in interstate com 
merce or of the mails to offer to sell or offer to buy through the use or medium 
of any prospectus or otherwise any security, unless a registration statement 
has been filed as to such security, or while the registration statement is the sub- 
ject of a refusal order or stop order, or prior to the effective date of the regis- 
tration statement any public proceeding or examination, under section 8.” 

Sec. 9. Section 10 of the Securities Act of 1933, as amended, is amended to 
read as follows: 

“(a) Except to the extent otherwise permitted or required to this subsection 
or subsections (¢c), (d), or (e) 

(1) a prospectus relating to a security other than a security issued by 
a foreign government or political subdivision thereof, shall contain the in- 
formation contained in the registration statement, but it need not include 
the documents referred to in paragraphs (28) to (82), inclusive, of 
schedule A ; 

“(2) a prospectus relating to a security issued by a foreign government 
or political subdivision thereof shall contain the information contained in 
the registration statement, but it need not include the documents referred 
to in paragraphs (138) and (14) of schedule B; 
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“(3) notwithstanding the provisions of paragraphs (1) and (2) of this 
subsection (a) when a prospectus is used more than nine months after the 
effective date of the registration statement, the information contained 
therein shall be as of a date not more than sixteen months prior to such 
use, so far as such informaion is known to the user of such prospectus or 
can be furnished by such user without unreasonable effort or expense ; or 

(4) there may be omitted from any prospectus any of the information re- 
quired under this subsection (a) which the Commission may by rules or 
regulations designate as not being necessary or appropriate in the public 
interest or for the protection of investors. 

“(b) In addition to the prospectus permitted or required in subsection (a), 
the Commission shall by rules or regulations deemed necessary or appropriate 
in the public interest or for the protection of investors permit the use of a 
prospectus for the purposes of subsection (b) (1) of section 5 which omits 
in part or summarizes information in the prospectus specified in subsection (a). 
A prospectus permitted under this subsection shall, except to the extent the 
Commission by rules or regulations deemed necessary or appropriate in the public 
interest or for the protection of investors otherwise provides, be filed as part of 
the registration statement but shall not be deemed a part of such registration 
statement for the purposes of section 11. The Commission may at any time 
issue an order preventing or suspending the use of a prospectus permitted 
under this subsection (b), if it has reason to believe that such prospectus has 
not been filed (if required to be filed as part of the registration statement) or 
includes any untrue statement of a material fact or omits to state any material 
fact required to be stated therein or necessary to make the statements herein, 
in the light of the circumstances under which such prospectus is or is to be used 
not misleading. Upon issuance of an order under this subsection, the Commis- 
sion shall give notice of the issuance of such order and opportunity for hearing 
by personal service or the sending of confirmed telegraphic notice. The Com- 
mission shall vacate or modify the order at any time for good cause or if such 
prospectus has been filed or amended in accordance with such order. 

“(c¢) Any prospectus shall contain such other information as the Commission 
may by rules or regulations require as being necessary or appropriate in the pub- 
lic interest or for the protection of investors. 

“(d) In the exercise of its powers under subsections (a), (b), or (¢c), the 
Commission shall have authority to classify prospectuses according to the nature 
and circumstances of their use or the nature of the security, issue, issuer, or other- 
wise, and, by rules and regulations and subject to such terms and conditions 
as it shall specify therein, to prescribe as to each class the form and contents 
which it may find appropriate and consistent with the public interest and the 
protection of investors. 

“(e) The statements or information required to be included in a prospectus 
by or under authority of subsections (a), (b), (¢), or (d), when written, shall 
be placed in a conspicuous part of the prospectus and, except as otherwise per- 
mitted by rules or regulations, in type as large as that used generally in the 
body of the prospectus. 

“(f) In any case where a prospectus consists of a radio or television broad- 
cast, copies thereof shall be filed with the Commission under such rules and regu- 
lations as it shall prescribe. The Commission may by rules and regulations 
require the filing with it of forms and prospectuses used in connection with 
the offer or sale of securities registered under this title.” 

Sec. 10. Section 12 of the Securities Act of 1933 is amended by inserting the 
words “offers or” before the word “sells” in clauses (1) and (2) thereof. 

Sec. 11. Section 17 (a) of the Securities Act of 1933 is amended by inserting 
the words “offer or” before the word “sale” in the introductory clause thereof. 

Sec. 12. Section 22 (a) of the Securities Act of 1933 is amended by inserting 
the words “offer or’ before the word “sale” in the second sentence thereof. 


TITLE II—AMENDMENTS TO SECURITIES EXCHANGE ACT OF 1934, 
AS AMENDED 


Sec. 201. Paragraph (d) of section 11 of the Securities Exchange Act of 1934 
is amended by striking out the words “six months” where they appear in such 
paragraph and inserting in lieu thereof the words “thirty days.” 

Sec. 202. The last sentence of paragraph (d) of section 12 of the Securities 
Exchange Act of 1934 is hereby repealed. 








SECURITIES EXCHANGE ACTS AMENDMENTS 15 


TITLE IJI—AMENDMENTS TO TRUST INDENTURE ACT OF 1939 


Sec. 301. (2) Paragraph (1) of section 303 of the Trust Indenture Act of 1939 
is amended by deleting the words “as heretofore amended.” 
(b) Paragraph (2) of section 303 of the Trust Indenture Act of 1939 is amended 
to read as follows: 
> 


“(2) The terms ‘sale,’ ‘se 


|, ‘offer to sell,’ ‘offer for sale,’ and ‘offer’ shall in 
clude all transactions included in such terms as provided in paragraph (3) of 
section 2 of the Securities Act of 1983, except that an offer or sale of a certifi- 
cate of interest or participation shall be demed an offer or sale of the security 
or securities in which such certificate evidences an interest or participation it 
and only if such certificate gives the holder thereof the right to convert the same 
into such security or securities.” 

(c¢) Paragraph (3) of section 303 of the Trust Indenture Act of 1939 is amended 
to read as follows: 

“(3) The term ‘prospectus’ shall have the meaning assigned to such term in 
paragraph (10) of section 2 of the Securities Act of 1933, except that in the case 
of securities which are not registered under the Securities Act of 1933, such 
term shall not include any communication (A) if it is proved that prior to 
or at the same time with such communication a written statement if any re 
quired by section 306 was sent or given to the persons to whom the communica 
tion was made, or (B) if such communication states from whom such statement 
may be obtained and, in addition, does no more than identify the security, state 
the price thereof, and state by whom orders will be executed and contain such 
other information as the Commission, by rules or regulations deemed necessary or 
appropriate in the public interest or for the protection of investors, and sub 
ect to such terms and conditions as may be prescribed therein, may permit.” 

d) Paragraph (4) of section 303 of the Trust Indenture Act of 1939 is amended 
by inserting the words “offers or” before the word “sells.” 

Sec. 302. Subsection (b) of section 304 of the Trust Indenture Act of 1939 
is amended by deleting the words “as heretofore amended.” 

Sec. 308. Subsection (¢c) of section 305 of the Trust Indenture Act of 1939 
is amended to read as follows: 

“(e) A prospectus relating to any such security shall include to the extent 
the Commission may prescribe by rules and regulations as necessary and appro 
priate in the public interest or for the protection of investors, as though such 
inclusion were required by section 10 of the Securities Act of 1933, a written state- 
ment containing the analysis set forth in the registration statement, of any in- 
denture provisions with respect to the matters specified in paragraph (2) of 
subsection (a) of this section, together with a supplementary analysis, prepared 
by the Commission, of such provisions and of the effect thereof, if, in the opinion 
of the Commission, the inclusion of such supplementary analysis is necessary or 
appropriate in the public interest or for the protection of investors, and the 
Commission so declares by order after notice and, if demanded by the issuer, 
opportunity for hearing thereon. Such order shall be entered prior to the 
effective date of registration, except that if opportunity for hearing thereon is 

. demanded by the issuer such order shall be entered within a reasonable time 
after such opportunity for hearing.” 

Sec. 304. Section 306 of the Trust Indenture Act of 1939 is amended to read 
as follows: 

“Sec. 306. (a) In the case of any security which is not registered under the 
Securities Act of 1933 and to which this subsection is applicable notwithstanding 
the provisions of section 304, unless such security has been or is to be issued 
under an indenture and an application for qualification is effective as to such 
indenture, it shall be unlawful for any person, directly or indirectly 

“(1) to make use of anv means or instruments of transportation or com- 
munication in interstate commerce or of the mails to sell such security 
through the use or medium of any prospectus or otherwise; or 

*(2) to carry or cause to be carried through the mails or in interstate 
commerce, by any means or instruments of transportation, any such security 
for the purpose of sale or for delivery after sale. 

“(b) In the case of any security which is not registered under the Securities 
Act of 1933, but which has been or is to be issued under an indenture as to which 
an application for qualification is effective, it shall be unlawful for any person, 
directly or indirectly- 
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“(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to carry or transmit any 
prospectus relating to any such security, unless such prospectus, to the extent 
the Commission may prescribe by rules and regulations as necessary and 
appropriate in the public interest or for the protection of investors, includes 
or is accompanied by a written statement that contains the information speci- 
fied in subsection (c) of section 305; or 

“(2) to carry or to cause to be carried through the mails or in interstate 
commerce any such security for the purpose of sale or for delivery after sale, 
unless, to the extent the Commission may prescribe by rules and regulations 
as necessary or appropriate in the public interest or for the protection of 
investors, accompanied or preceded by a written statement that contains 
the information specified in subsection (c) of section 305. 

“(c) It shall be unlawful for any person, directly or indirectly, to make use 
of any means or instruments of transportation or communication in interstate 
commerce or of the mails to offer to sell through the use or medium of any pros- 
pectus or otherwise any security which is not registered under the Securities Act 
of 1933 and to which this subsection is applicable notwithstanding the provisions 
of section 304, unless such security has been or is to be issued under an indenture 
and an application for qualification has been filed as to such indenture, or while 
the application is the subject of a refusal order or stop order, or prior to 
qualification any public proceeding or examination, under section 307 (c¢).” 

Sec. 305. Section 324 of the Trust Indenture Act of 1939 is amended by deleting 
the words “issuing or selling” and inserting in lieu thereof the words “offering, 
selling, or issuing.” 


TITLE IV—AMENDMENTS TO INVESTMENT COMPANY ACT OF 1940 


Sec. 401. Section 2 (a) (30) of the Investment Company Act of 1940 is amend- 
ed to read as follows: 

“(30) ‘Prospectus,’ as used in section 22, means a written prospectus intended 
to meet the requirements of section 10 (a) of the Securities Act of 1933 and 
currently in use. As used elsewhere, ‘prospectus’ means a prospectus as defined 
in the Securities Act of 1933.” 

Src. 402. Subsection (d) of section 24 of the Investment Company Act of 1940 
is amended by adding the following at the end thereof: “The exemption provided 
by the third clause of section 4 (1) of the Securities Act of 1933, as amended, 
shall not apply to any transaction in a security issued by a face-amount certificate 
company or in a redeemable security issued by an open-end management com- 
pany or unit investment trust, if any other security of the same class is currently 
being offered or sold by the issuer or by or through an underwriter in a distribu- 
tion which is not exempted from section 5 of said Act, except to such extent and 
subject to such terms and conditions as the Commission, having due regard for 
the public interest and the protection of investors, may prescribe by rules or 
regulations with respect to any class of persons, securities, or transactions.” 

Sec. 403. Section 24 of the Investment Company Act of 1940 is amended by 
adding at the end thereof a new subsection (e) as follows: 

“(e) (1) A registration statement under the Securities Act of 1933 relating to 
a security issued by a face-amount certificate company or a redeemable security 
issued by an open-end management company or unit investment trust may he 
amended after its effective date so as to increase the securities specified therein 
as proposed to be offered. At the time of filing such amendment there shail be 
paid to the Commission a fee, calculated in the manner specified in section 6 (b) 
of said Act, with respect to the additional securities therein proposed to be 
offered, 

“(2) The filing of such an amendment to a registration statement under the 
Securities Act of 1933 shall not be deemed to have taken place unless it is ac- 
companied by a United States postal money order or a certified bank check or 
cash for the amount of the fee required under paragraph (1) of this subsection. 

“(3) For the purposes of section 11 of the Securities Act of 1983, as amended, 
the effective date of the latest amendment filed pursuant to this subsection or 
otherwise shall be deemed the effective date of the registration statement with 
respect to securities sold after such amendment shall have become effective. 
For the purposes of section 13 of the Securities Act of 1933, as amended, no 
such security shall be deemed to have been bona fide offered to the publie prior 
to the effective date of the latest amendment filed pursuant to this subsection. 
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Except to the extent the Commission otherwise provides by rules or regulations as 
“«ppropriate in the public interest or for the protection of investors, no prospec- 
tus relating to a security issued by a face-amount certificate company or a re- 
deemable security issued by an open-end management company or unit investment 
trust which varies for the purposes of subsection (a) (3) of section 10 of the 
Securities Act of 1933 from the latest prospectus filed as a part of the registration 
statement shall be deemed to meet the requirements of said section 10 unless 
filed as part of an amendment to the registration statement under said Act and 
such amendment has become effective.” 


{Comparative committee print, February 2, 1954] 


{Showing how the bill changes existing law. Additions italicized and deletions bracketed 
unless otherwise noted] 


[S. 2846, 88d Cong., 2d sess.] 


2° 


A BILL To amend certain provisions of the Securities Act of 1933, as amended, the 
Securities Exchange Act of 1934, as amended, the Trust Indenture Act of 1939, and the 
Investment Company Act of 1940 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE I—AMENDMENTS TO SECURITIES ACT OF 1933, AS AMENDED 


SEcTION 1, Paragraph (3) of section 2 of the Securities Act of 1933 is amended 
to read as follows: 

“(3) The term ‘sale’[,] or ‘sell’ [‘offer to sell’, or ‘offer for sale’] shall include 
every contract of sale or disposition of [attempt or offer to dispose of, or solicita- 
tion of an offer to buy,J a security or interest in a security, for value, The term 
‘offer to sell’, ‘offer for sale’, or ‘offer’ shall include every attempt or offer to dispose 
of, or solicitation of an offer to buy, a security or interest in a security, for value. 
[except that such] The terms defined in this paragraph and the term ‘offer to 
buy’ as used in subsection (c) of section 5 shall not include preliminary negotia- 
tions or agreements between an issuer (or any person directly or indirectly con- 
trolling or controlled by an issuer, or under direct or indirect common control 
with an issuer) and any underwriter or among underwriters who are or are to 
be in privity of contract with an issuer (or any person directly or indirectly con- 
trolling or controlled by an issuer, or under direct or indirect common control 
with an issuer). Any security given or delivered with, or as a bonus on account 
of, any purchase of securities or any other thing, shall be conclusively presumed 
to constitute a part of the subject of such purchase and to have been offered and 
sold for value. The issue or transfer of a right or privilege, when originally 
issued or transferred with a security, giving the holder of such security the right 
to convert such security into another security of the same issuer or of another 
person, or giving a right to subscribe to another security of the same issuer or of 
another person, which right cannot be exercised until some future date, shall 
not be deemed to be [a] an o/fer or sale of such security ; but the issue or transfer 
of such other security upon the exercise of such right of conversion or subscrip- 
tion shall be deemed a sale of such other security.” 

Sec, 2. Paragraph (S) of section 2 of the Securities Act of 1933 is amended to 
read as follows: 

*(8) The term ‘registration statement’ means the statement provided for in 
section 6, and includes any amendment thereto and any report, document, or 
memorandum filed as part of [accompanying] such statement or incorporated 
therein by reference.” 

Sec. 3. Paragraph (10) of section 2 of the Securities Act of 1933, as amended, is 
amended to read as follows: 

“(10) The term ‘prospectus’ means any prospectus, notice, circular, advertise- 
ment, letter, or Communication, written or by radio or television, which offers 
any security for sale or confirms the sale of any security; except that (a) a com- 
munication sent or given after the effective date of the registration statement 
(other than a prospectus permitted under subsection (b) of section 10) shall not 
be deemed a prospectus if it is proved that prior to or at the same time with such 
communication a written prospectus meeting the requirements of subsection (a) 
of section 10 at the time of such communication was sent or given to the person 
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to whom the communication was made[, by the person making such communica- 
tion or his principal,J and (b) a notice, circular, advertisement, letter of com- 
munication in respect of a security shall not be deemed to be a prospectus if it 
states from whom a written prospectus meeting the requirements of section 10 
may be obtained and, in addition, does no more than identify the security, state 
the price thereof, state by whom orders will be executed, and contain such other 
information as the Commission, by rules or regulations deemed necessary or ap- 
propriate in the public interest and for the protection of investors, and subject 
to such terms and conditions as may be prescribed therein, may permit.” 

Sec. 4. Paragraph (11) of section 2 of the Securities Act of 1933 is amended by 
inserting the words “offer or” before the word “sells”. 

Sec. 5. Paragraph (11) of section 3 (a) of the Securities Act of 1953, as 
amended, is amended by inserting the words “offered and” before the word 
“sold”. 

Sec. 6. Subsection (b) of section 3 of the Securities Act of 1933, as amended, 
is amended by striking out “$300,000” where it appears in such subsection and 
inserting in lieu thereof “$500,000”. 

Sto. 7. Section 4 (1) of the Securities Act of 1933, as amended, is amended to 
read as follows: 

“Sec. 4. The provisions of section 5 shall not apply to any of the following 
transactions: 

“(1) Transactions by any person other than an issuer, underwriter, or dealer ; 
transactions by an issuer not involving any public offering; or transactions by 
a dealer (including an underwriter no longer acting as an underwriter in respect 
of the security involved in such transaction), except transactions [within one 
year] taking place prior to the expiration of forty days after the first date upon 
which the security was bona fide offered to the public by the issuer or by or 
through an underwriter and transactions in a security as to which a registration 
statement has been filed taking place prior to the expiration of forty days after 
the effective date of such registration statement or prior to the expiration of 
forty days after the first date upon which the security was bona fide offered 
to the public by the issuer or by or through an underwriter after such effective 
date, whichever is later (excluding in the computation of such [year] forty 
days any time during which a stop order issued under section 8 is in effect as 
to the security), and except transactions as to securities constituting the whole 
or a part of an unsold allotment to or subscription by such dealer as a participant 
in the distribution of such securities by the issuer or by or through an under- 
writer.” 

Sec. 8. Section 5 of the Securities Act of 1933 is amended to read as follows: 

“(a) Unless a registration statement is in effect as to a security, it shall be 
unlawful for any person, directly or indirectly— 

“(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to sell [or offer to buy] 
such security through the use of medium of any prospectus or otherwise; or 

“(2) to carry or cause to be carried through the mails or in interstate 
commerce, by any means or instruments of transportation, any such security 
for the purpose of sale or for delivery after sale. 

“(b) It shall be unlawful for any person, directly or indirectly— 

“(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to carry or transmit any 
prospectus relating to any security [registered] with respect to which a 
registration statement has been filed under this title, unless such prospectus 
meets the requirements of section 10; or 

“(2) to carry or cause to be carried through the mails or in interstate 
commerce any such security for the purpose of sale or for delivery after 
sale, unless accompanied or preceded by a prospectus that meets the re- 
quirements of subsection (a) of section 10. 

“(c) It shall be unlawful for any person, directly or indirectly, to make use of 
any means or instruments of transportation or communication in interstate 
commerce or of the mails to offer to sell or offer to buy through the use or medium 
of any prospectus or otherwise any security, unless a registration statement has 
been fiiled as to such security, or while the registration statement is the subject 
of a refusal order or stop order, or prior to the effective date of the registration 
statement any public proceeding or examination, under section 8.” 

Sec. 9. Section 10 of the Securities Act of 1933, as amended, is amended to 
read as follows: 
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“(a) [A prospectus,] Except to the extent otherivise permitted or required 
pursuant to this subsection or subsections (ce), (ad), or (e), 

“(1) [when] @ prospectus relating to a security other than a security 
issued by a foreign government or political subdivision thereof, shall con 
tain the [same statements made] information contained in the registration 
statement, but it need not include the documents referred to in paragraphs 
(28) to (82), inclusive, of Schedule A; 

“(2) [when] a prospectus relating to a security issued by a foreign goy 
ernment or political subdivision thereof shall contain the [same statements 
made] information contained in the registration statement, but it need not 
include the documents referred to in paragraphs (13) and (14) of schedule 
B. 

“(3) [(b)] Notwithstanding the provisions of paragraphs (1) and (2) 
of this subsection (a) [-(1)] when a prospectus is used more than [thir- 
teen] nine months after the effective date of the registration statement, 
the information [in the statements] contained therein shall be as of a date 
not more than [twelve] sizteen months prior to such use, so far as such 
information is known to the user of such prospectus or can be furnished 
by such user without unreasonable effort or expense. 

“(4) [(b) (2)] There may be omitted from any prospectus any of the 
[statements] information required under [such] this subsection (a) which 
the Commission may by rules or regulations designate as not being neces 
sary or appropriate in the public interest or for the protection of investors. 

“(b) In addition to the prospectus permitted or required in subsection (a), 
the Commission shall by rules or regulations deemed necessary or appropriate in 
the public interest or for the protection of investors permit the use of @ pros- 
pectus for purposes of subsection (b) (1) of section 5 which omits in part or 
summarizes information in the prospectus specified in subsection (a). A pros 
pectus permitted under this subsection shall, except to the extent the Commission 
by rules or regulations deemed necessary or appropriate in the public interest 
or for the protection of investors otherwise provides, be filed as part of the 
registration statement but shall not be deemed a part of such registration state- 
ment for the purposes of section 11. The Commission may at any time issue 
an order preventing or suspending the use of a prospectus permitted under this 
subsection (b), if it has reason to believe that such prospectus has not been filed 
(if required to be filed as part of the registration statement) or includes any un- 
true statement of a material fact or omits to state any material fact required 
to be stated therein or necessary to make the statements therein, in the light 
of the circumstances under which such prospectus is or is to be used not mislead- 
ing. Upon issuance of an order under this subsection, the Commission shall 
vive notice of the issuance of such order and opportunity for hearing by per- 
sonal service or the sending of confirmed telegraphic notice. The Commission 
shall vacate or modify the order at any time for good cause or if such prospectus 
has been filed or amended in accordance iwith such order. 

“(e) [(38)] Any prospectus shall contain such other information as the Com- 
mission may by rules or regulations require as being necessary or appropriate in 
the public interest or for the protection of investors. 

“(d) [(4)] In the exercise of its powers under [paragraphs (2) and (3) of 
this subsection] subsections (a), (b) or (c) the Commission shall have author- 
ity to classify prospectuses according to the nature and circumstances of their 
use or the nature of the security, issue, issuer, or otherwise, and, by rules and 
regulations and subject to such terms and conditions as it shall specify therein, 
to prescribe as to each class the form and contents which it may find ap 
propriate [to such use] and consistent with the public interest and the protection 
of investors. 

“(e) [(c)] The statements or information required to be included in a pros 
pectus by or under authority of subsections (a), (Db), (¢), or (d), [(a) or (b)J 
when written, shall be placed in a conspicuous part of the prospectus and, except 
as otherwise permitted by rules or regulations, in type as large as that used 
generally in the body of the prospectus. 

“(f) [[(d)] In any case where a prospectus consists of a radio or television 
broadcast, copies thereof shall be filed with the Commission under such rules and 
regulations as it shall prescribe. The Commission may by rules and regulations 
require the filing with it of forms and prospectuses used in connection with the 
offer or sale of securities registered under this title . 

Sec. 10. Section 12 of the Securities Act of 1933 is amended by inserting the 
words “offers or” before the word “sells” in clauses (1) and (2) thereof. 
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Sec. 11. Section 17 (a) of the Securities Act of 1933 is amended by inserting 
the words “offer or” before the word “sale” in the introductory clause thereof. 

Sec. 12. Section 22 (a) of the Securities Act of 1933 is amended by inserting 
the words “offer or’ before the word “sale” in the second sentence thereof. 


TITLE II—AMENDMENTS TO SECURITIES EXCHANGE ACT OF 1934, 
AS AMENDED 


Sec. 201. Paragraph (d) of section 11 of the Securities Exchange Act of 195 
is amended by striking out the words “six months’ where they appear in such 
paragraph and inserting in lieu thereof the words “thirty days”. 

Sec. 202. The last sentence of paragraph (d) of section 12 of the Securities 
Exchange Act of 1934 is hereby repealed. 


TITLE I1I—AMENDMENTS TO TRUST INDENTURE ACT OF 1939 


Sec. 301. (a) Paragraph (1) of section 303 of the Trust Indenture Act of 1939 
is amended by deleting the words “as heretofore amended”. 

(b) Paragraph (2) of section 303 of the Trust Indenture Act of 1939 is amended 
to read as follows: 

(2) The term ‘sale’, [or] ‘sell,’ ‘offer to sell’, ‘offer for sale’, and ‘offer’ shall 
include all transactions included in such terms as provided in paragraph (3) of 
section 2 of the Securities Act of 1933, [as heretofore amended,] except that [a] 
un offer or sale of a certificate of interest or participation shall be deemed [a] 
an offer or sale of the security or securities in which such certificate evidences 
an interest or participation if and only if such certificate gives the holder there- 
of the right to convert the same into such security or securities.” 

(c) Paragraph (3) of section 303 of the Trust Indenture Act of 1939 is amend- 
ed to read as follows: 

(3) The term ‘prospectus’ shall have the meaning assigned to such term in 
paragraph (10) of section 2 of the Securities Act of 1933, [as heretofore amend- 
ed,J except that in the case of securities which are not registered under the 
Securities Act of 1933, such term shall not include any communication (A) if it 
is proved that prior to or at the same time with such communication a written 
statement if any required by [meeting the requirements of subsection (c) of] 
section [805] 306 was sent or given to the persons to whom the communication 
was made, [by the person making such communication or his principal,J or (B) 
if such communication states from whom such statement may be obtained and, 
in addition, does no more than identify the security, state the price thereof, and 
state by whom orders will be executed[.] and contain such other information as 
the Commission, by rules or regulations deemed necessary or appropriate in 
the public interest or for the protection of investors, and subject to such terms and 
conditions as may be prescribed therein, may permit.” 

(d) Paragraph (4) of section 303 of the Trust Indenture Act of 1939 is amend- 
ed by inserting the words “offers or” before the word “sells”. 

Sec. 302. Subsection (b) of section 304 of the Trust Indenture Act of 1939 is 
amended by deleting the words “as heretofore amended”. 

Sec. 303. Subsection (c) of section 305 of the Trust Indenture Act of 1939 is 
amended to read as follows: 

“(c) A prospectus relating to any such security shall include to the extent the 
Commission may prescribe by rules and regulations as necessary and appropriate 
in the public interest or for the protection of investors, as though such inclusion 
were required by section 10 of the Securities Act of 1933, a written statement 
containing the analysis set forth in the registration statement, of any indenture 
provisions with respect to the matters specified in paragraph (2) of subsection 
(a) of this section, together with a supplementary analysis, prepared by the 
Commission, of such provisions and of the effect thereof, if, in the opinion of 
the Commission, the inclusion of such supplementary analysis is necessary or 
appropriate in the public interest or for the protection of investors, and the 
Commission so declares by order after notice and, if demanded by the issuer, 
opportunity for hearing thereon. Such order shall be entered prior to the ef- 
fective date of registration, except that if opportunity for hearing thereon is 
demanded by the issuer such order shall be entered within a reasonable time 
after such opportunity for hearing.” 

Sec. 304. Section 306 of the Trust Indenture Act of 1939 is amended to read 





as follows: 
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“Src. 306. (a) In the case of any security which is not registered under the 
Securities Act of 1933 and to which this subsection is applicable notwithstanding 
the provisions of section 304, unless such security has been or is to be issued 
under an indenture and an application for qualification is effective as to such in- 
denture, it shall be unlawful for any person, directly or indirectly 

(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to sell such security 
through the use or medium of any prospectus or otherwise; or 

(2) to carry or cause to be carried through the mails or in interstate 
comerce, by any means or instruments of transportation, any such security 
for the purpose of sale or for delivery after sale. 

“(b) In the case of any security which is not registered under the Securities 
Act of 1933, but which has been or is to be issued under an indenture as to which 
an application for qualification is effective, it shall be unlawful for any person, 
directly or indirectly 

“(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to carry or transmit any 
prospectus relating to any such security, unless such prospectus, to the extent 
the Commission may prescribe by rules and regulations as necessary and 
appropriate in the public interest or for the protection of investors, includes 
or is accompanied by a written statement that contains the information 
specified in [meets the requirements of] subsection (c) of section 305; or 

“(2) to carry or to cause to be carried through the mails or in interstate 
commerce any such security for the purpose of sale or for delivery after 
sale, unless, to the extent the Commission may prescribe by rules and regula- 
tions as necessary or appropriate in the public interest or for the protection 
of investors, accompanied or preceded by a written statement that [meets 
the requirements of] contains the information specified in subsection (c) 
of section 305. 

“(c) It shall be unlawful for any person, directly or indirectly, to make use 
of any means or instruments of transportation or communication in interstate 
commerce or of the mails to offer to sell through the use or medium of any pro- 
spectus or otherwise any security which is not registered under the Securities 
Act of 1983 and to which this subsection is applicable notwithstanding the provi- 
sions of section 304, unless such security has been or is to be issued under an 
indenture and an application for qualification has been filed as to such indenture, 
or while the application is the subject of a refusal order or stop order, or prior 
to qualification any public proceeding or eramination, under section 307 (e).” 

Sec. 305. Section 324 of the Trust Indenture Act of 1939 is amended by deleting 
the words “issuing or selling” and inserting in lieu thereof the words “offering, 
selling, or issuing”’. 


TITLE IV—AMENDMENTS TO INVESTMENT COMPANY ACT OF 1940 


Sec. 401. Section 2 (a) (30) of the Investment Company Act of 1940 is 
amended to read as follows: 

“(30) ‘Prospectus’, as used in section 22. means a written prospectus intended 
to meet the requirements of section [5 (b)J 10 (a) of the Securities Act of 1933 
and currently in use. As used elsewhere, ‘prospectus’ means a prospectus as 
defined in the Securities Act of 1933.” 

Sec. 402. Subsection (d) of section 24 of the Investment Company Act of 1940 
is amended by adding the following at the end thereof: “The cremption provided 
by the third clause of section 4 (1) of the Securities Act of 1933, as amended, shall 
not apply to any transaction in a security issued by a face-amount certificate 
company or in a redeemable security issued by an open-end management com- 
pany or unit investment trust, if any other security of the same class is currently 
being offered or sold by the issuer or by or through an underowriter in a distribu 
tion which is not erempted from section 5 of said Act, except to such extent and 
subject to such terms and conditions as the Commission, having due regard for 
the public interest and the protection of investors, mau prescribe by rules or 
regulations with resnect to any class of persons, securities. or transactions’ 

Sec. 4038. Section 24 of the Investment Company Act of 1940 is amended by 
adding at the end thereof a new subsection (e) as follows: 

*“(e) (1) A registration statement under the Securities Act of 1938 relating to a 
security issued by a face-amount certificate company or a redeemable security 
issued by an open-end management company or unit investment trust may be 
amended after its effective date so as to increase the securities specified therein 
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as proposed to be offered. At the time of filing such amendment there shall be 
paid to the Commission a fee, calculated in the manner specified in section 6 
(b) of said Act, with respect to the additional securities therein proposed to be 
offered. 

“(2) The filing of such amendment to a registration statement under the 
Securities Act of 1933 shall not be deemed to have taken place unless it is accom- 
panied by a United States postal money order or a certified bank check or cash 
for the amount of the fee required under paragraph (1) of this subsection. 

“(3) For the purposes of section 11 of the Securities Act of 1933, as amended, 
the effective date of the latest amendment filed pursuant to this subsection or 
otherwise shall be deemed the effective date of the registration statement with 
respect to securities sold after such amendment shall have become effective. 
For the purposes of section 13 of the Securities Act of 1933, as amended, no such 
security shall be deemed to have been bona fide offered to the public prior to 
the effective date of the latest amendment filed pursuant to this subsection, 
Euwcept to the extent the Commission otherwise provides by rules or regulations 
as appropriate in the public interest or for the protection of investors, no 
prospectus relating to a security issued by a face-amount certificate company 
or a redeemable security issued by an open-end management company or unit 
investment trust which varies for the purposes of subsection (a) (3) of section 
10 of the Securities Act of 1933 from the latest prospectus filed as a part of 
the registration statement shall be deemed to meet the requirements of said 
section 10 unless filed as part of an amendment to the registration statement 
under said Act and such amendment has become effective.” 

Senator Busu. Our first witness is Mr. Ralph H. Demmler, Chair- 


man of the Securities and Exchange Commission. Mr. Demmler. 


STATEMENT OF RALPH H. DEMMLER, CHAIRMAN, SECURITIES AND 
EXCHANGE COMMISSION 


Mr. Demmuer. Mr. Chairman, I am Ralph H. Demmler, Chairman 
of the Securities and Exchange Commission, and appear before you 
on behalf of the Commission in support of S. 2846. 

1 am yr eg by my fellow Commissioners, Paul R. Rowen, 

Clarence H. Adams, J. Sinclair Armstrong, and A. Jackson Good- 
win, Jr. 

In addition, there are present here, as part of what might be called 
the Commission’s delegation, a number of members of the staff of 
the Commission, including the Executive Adviser to the Commission, 
Baldwin B. Bane; the Director of the Division of Corporation Finance, 
Byron D. Woodside; Messrs. Manuel F. Cohen, Arden L. Andresen, 
Robert Hone, my Executive Assistant Edward T. Tait, and Gerald 
J. O'Leary, Assistant Director of the Division of Corporation Finance. 

There may be others whose names I have omitted to mention, but 
who have worked manfully in the work that this Commission and its 
staff have done in the preparation of the bill. 

[ might say, Mr. Chairman, that it is not only because you said 
some nice things about the work of the Commission and its staff, 
but because we really mean it, that we say in return that your help 
and the help of the members of the staff of your committee have been 
absolutely invaluable. 

The purpose of the bill, as explained in my letter of January 2 
to Chairman Capehart, is to effect limited amendments, principally 
technical, to the Securities Act of 1933, the Securities Exchange Act 
of 1934, the Trust Indenture Act of 1939, and the Investment Com- 
pany Act of 1940. All members of the Commission concurred in that 
letter to Chairman Capehart. 
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The Commission has every desire to see the basic philosophy and 
purposes of the acts held intact. The Commission believes that the 
proposed amendments will not change the existing responsibilities of 
the sellers of securities to the public. 

The good result produced by the Securities Act has come in great 
measure from the fact that the issuer and the underwriter must come 
forward and make a public statement concerning the issuer’s business, 
its finances, its securities and the proposed offering—and all of this 
under stern statutory liabilities, both penal and civil. This require- 
ment of disclosure is itself a substantial deterrent to transactions 
which would not stand the light of day. The imposition of liability 
for inaccurate and incomplete information and the administrative 
processing by the Commission of material filed with it have improved 
corporate morality, accounting standards and standards relating to 
business information generally. 

We believe that the adoption of these amendments will serve to 
make more effective the application of the fundamental principle that 
distribution of securities in interstate commerce be conditioned upon 
fair and adequate disclosure. 

These amendments in no way curtail the duty to disclose or the lia- 
bility for nonconformity to the disclosure requirements, nor is there 
any decrease in the administrative powers of the Commission. 


SECURITIES ACT OF 1933 


The section 5 problem and related matters: The most important 
change involves section 5 of the Securities Act of 1933. Many of the 
other amendments are necessary to accommodate bs sections of the 
Securities Act to the amendment of section 5. 

The change in section 5 and the related changes mentioned above 
have to do principally with the mechanics of the distribution of se- 
curities. These changes must be considered against the background 
of the present act and practices thereunder. 

The Securities Act at present makes unlawful the offer or sale of 
a security to the public by mail or instrumentality of interstate com- 
merce, such as the interstate telephone, until a registration statement 
with respect to the security has been filed with the Commission and 
has become effective. 

Oral offers prior to effectiveness are not made unlawful by the Se- 
curities Act of 1933; that is, oral offers within the State. The period 
between the filing date of a registration statement and the effective 
date averages about 20 days. The seller of a security must deliver to 
the purchaser a prospectus containing a summary of the information 
in the registration statement. 

It is clear —_ the legislative history of the act that the Congress 
intended that by dissemination of information during the waiting 
period the public would become informed of the essential facts relat- 
ing to a proposed issue before the effective date of the registration 
statement. 

The securities industry has contended for many years that, in prac- 
tice, the free flow of information concerning a new issue during the 
wi aiting per iod has been restricted because of the fear of underwriters 
and dealers that their communications to prospective customers might 
be construed to be illegal offers of a security before the effective date 
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of the registration statement. This fear springs from the criminal 
penalties provided for violation of the statute and also from the fact 
that a violation of section 5, based on a strict construction of the term 
“offer,” might give the purchaser a right of rescission for 1 year under 
section 12 (1) of the Securities Act. 

The Commission has recognized that the distinction between “dis- 
semination of information” and an “offer” is difficult to draw and still 
more difficult for a customer to appreciate. ‘The Commission has been 
concerned through the years because the objective of a widespread 
dissemination of information during the waiting period has not been 
more effectively achieved. 

Accordingly, the Commission has taken administrative actions de- 
signed to encourage issuers and underwriters to make it possible for 
dealers and prospective investors to become familiar during the wait- 
ing period with the information which the statute intended they 
should have. 

From the earliest days of the Commission’s administration of the 
Securities Act, preeffective summaries of information, as filed, have 
been permitted. 

In 1946, the Commission adopted a rule—rule 131, under the Se- 
curities Act—which provides that distribution of a preliminary pros- 
pectus before the effective date of a registration statement shall not 
in itself constitute an offer. This preliminary prospectus is popu- 
larly called the red-herring prospectus, because a legend is printed 
in red on each page stating ‘that it is not an offer to sell or the solicita- 
tion of an offer to buy, and that it is preliminary, not final. Since 
that time, the Commission’s action in accelerating the effective date of 
a registration statement has been conditioned upon a showing that 
there had been an adeauate and timely distribution of the red herring 
to dealers who were expected to participate in the sale of the security 
to the public. 

I have a sample of a red-herring prospectus issued by the Rockland 
Light & Power Co., and I call your attention to the legend printed 
on the margin. 

Senator Rosnerrson. Mr. Chairman, what is the definition of a red 
herring ? 

Senator Busu. He was just reading it as you came in, Senator, about 
the fourth line on page 5. Would you like him to read it again? Will 
you read that again, ‘Mr. Demmler? 

Senator Roserrson. I know what a herring is, and I know what 
red is. 

In what way do you use the term “red herring” ¢ 

Mr. Demnurr. I think perhaps I should rephrase what I just read. 

In 1946, the Commission adopted a rule which provides that the 
distribution of a preliminary prospectus before the effective date of 
a registration statement shall not, in itself, constitute an offer. This 
preliminary prospectus is popularly called the red-herring prospectus, 
because a legend is printed in red on each page stating that it is not 
an offer to sell or the solicitation of an offer to buy, and that it is pre- 
liminary and not final 

I have here this red-herring prospectus. I can read the legend. 

Senator Roserrson. It is not used in the ordinary sense of red her- 
ring, something that is drawn across the trail to obscure the real 
scent ? 
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Mr. Demnter. It isa slang expression which has become universally 
accepted in the securities industry as a warning that this is still in 
preliminary form. I think the Commission might disclaim the inven- 
tion of the term. I don’t know where it came from, sir. 

Senator Rorerrson This morning I read David Lawrence, and he 
took a text from the New Testament, that if an enemy strikes you, 
turn the other cheek. Then he said we had to understand who the 
enemy was before we turned our cheek and let him beat our brains 
out. 

Senator Busu. You don’t want to put that prospectus in the record, 
do you? 

Mr. Demmturr. No. It is just for the committee. 

Mr. Armstrong suggests I might read the legend into the record 
and then I think it would be unnecessary to have any further refer- 
ence to this particular prospectus. The legend reads as follows: 

A registration statement relating to the securities referred to herein has been 
filed with the Securities and Exchange Commission, but has not yet become 
effective. Information contained herein is for informative purposes only and 
is subject to correction and change without notice. Under no circumstances 
is it to be considered a prospectus, or as an offer to sell, or the solicitation of 
an offer to buy the securities referred to herein. No offer to buy or sell any 
such securities should be made, and no order to purchase the securities herein 
referred to will be accepted unless and until a registration statement under the 
Federal Securities Act of 1933 relating to the securities herein referred to has 
become effective. 

Senator Busu. Will the chairman state whether the SEC in any 
way processes the so-called red herring or advance prospectus before 
it is used as such by the trade? 

Mr. Demmurr. The red-herring prospectus, or, rather, a form of 
prospectus which has the same text as this red-herring prospectus, 
would be filed as a part of a registration statement which is filed at 
the beginning of the registration process. 

Senator Busu. So at the time the trade offers it in connection with 
preregistration offers, if you can call them such, it is in the hands of 
the Commission ? 

Mr. Demnter. It is in the hands of the Commission. 

Now, the issuer may use that red-herring prospectus. He may 
distribute it without awaiting any word from the Commission’s staff. 
He may do that if he wishes. If he does so, however, and the Com- 
mission, in processing the registration statement, finds serious defi- 
ciencies about which it comments, the registrant then, under our rule, 
is required to inform those persons, to whom the red herring has been 
distributed, of the changes. 

Senator Ropertson. Mr. Chairman, if I may interrupt one more 
time, I have a rather important meeting of the Appropriations Sub- 
committee on Civil Functions and I may not be able to stay all morn- 
ing. I would like to ask the Chairman of the SEC if his Commission 
is recommending changes in the present law ? 

Mr. Demmter. Yes, sir. 

Senator Ronerrson. I got a letter this morning from someone in 
New York enclosing a little pamphlet on the subject of competitive 
bidding. I didn’t have time to read all of it and don’t know what 
is involved, but they say that under regulation U-50, or whatever 
it is, we have competitive bidding, and that somone proposes to elimi- 
nate competitive bidding. Are you proposing such a change? 
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Mr. DemMter. That law is not proposed to be changed, sir. If you 
would like me to comment on this proposed rule change, however, I 
would be very glad to explain what it is, and its current status. 

Senator Ronerrson. How did the i impression get out that somebody 
was proposing to change that? They felt they had to publish a 
pamphlet on the subject. 

Mr. Demmuer. We do propose a rule change and have circulated 
for public comment a rule change on the subject of competitive bid- 
ding, and the Commission has a public hearing on the subject scheduled 
for February 18. 

Senator Roserrson. That is within your discretion and involves no 
change in the law ? 

Mr. Demnter. It is in our discretion and involves no change in the 
law. 

Senator Rorerrson. Are you recommending a change in the law 
relative to the size of offerings that now come under your jurisdiction ¢ 

Mr. Demnuer. We are, sir. We are recommending a change in 
the law which would increase from $300,000 to $500,000 the maximum 
exemption permissible under section 3 (b) of the Securities Act. 

Senator Ronerrson. You feel if they get sucked in up to $500,000, 
that wouldn't make too much difference ? 

Mr. Demmier. My prepared statement, sir, covers that subject in 
considerable detail. 

Senator Roserrson. If I can’t stay for it all, I will read it 
afterward. 

Senator Busu. There is a good explanation of it in here. 

Will you proceed, Mr. Demmler ¢ 

Senator Rorerrson. In 1916 I sponsored the first blue-sky law ever 
passed by the Virginia General Assembly. We did try to put a little 
crimp on those stock salesmen who were gypping the farmers who had 
made a little money—not much—during World War I. They were 
taking it away from them in a hurry. There were mining schemes, 
gold mines and things like that, that weren’t even a hole in the ground. 

{ frankly have serious doubts about the proposal. I have received 
some cor respondenc e on the subject, as to why you would relax control 
on 2 proposition that might have no merit at all, and let it go up to 
$500,000 and gyp an unsuspecting farmer. 

Mr. DemMurr. To get back to the red-herring prospectus, rule 131 
and the related administrative policy on acceleration of the effective 
date of registration statements have achieved, in part, the original 
statutory objective. Since that time, as a matter of practice, under- 
writers and dealers who expect to participate in the distribution of a 
new security receive information concerning the new issue by means of 
a red-herring prospectus, in advance of the effective date. 

The red herring, however, does not lend itself to distribution to 
the public generally for the purpose of preliminary screening of pros- 
pective customers. It frequently cannot be secured in sufficient 
quantity in various parts of the country in time to permit its general 
use as a means to disseminate information or as a means by which 
underwriters and dealers may determine public interest in a forth- 
coming issue. 

Senator Rorerrson. Now, may I interrupt you there? We have 
before us a comparative committee print on S. 2846, which you are 
now discussing. May I ask if your Commission prepared that ? 
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Mr. Demmuer. The draftmanship of the bill, I would say, was pri- 
marily done by the staff of our Commission, pursuant to agreement 
in principle, let us say, thrashed out in some of the conferences to 
which Senator Bush referred in his introductory statement. The 
drafts of the bill were discussed, after their preparation by the staff 
of the Commission, with the proponents of some of this legislation— 
that is, with the industry proponents of some of the legislation. There 
was a great deal of discussion back and forth on the subject, so like 
anything which is negotiated out, there were suggestions of others 
than the staff which went into the actual wording of the bill. 

Senator Roserrson. Does your Commission now endorse all the 
things proposed in S. 2846 ¢ 

Mr. DemMter. Yes, and in the letter transmitting it to the chair- 
man of the committee, it was indicated that all five of the commis- 
sioners concurred in recommending the introduction and enactment 
of the bill. 

Senator Ronerrson. They were unanimous in endorsing it ? 

Mr. DemMuer. Yes. 

Senator Ropertson. This is the bill you are now recommending ? 

Mr. Demnter. Yes, sir. 

Senator Roserrson. And your Commission is unanimous in recom- 
mending all the changes in the law embodied in S. 2846? 

Mr. DemMuer. Subject to one reservation, which is covered at the 
end of the letter of transmittal, and which I also come to in my 
statement. This is a rather technical matter which is difficult to 
summarize, and I will come to it. 

On one particular subject, we submitted an alternative provision— 
on the subject of prospectuses for certain types of investment 
company securities. 

Senator Roperrson. You said before you took this, you had con- 
ferences with investment houses and others interested in the selling 
of stock. Were they, for the most part, in accordance with the views 
you are now recommending to us? 

Mr. DemmMter. It was not with investment houses. 

In a letter dated January 25, which has been put into the record, 
sir, we have indicated the organizations which submitted legislative 
proposals, and I can state those again for the record, if you wish. 

The American Stock Exchange; the Association of Stock Exchange 
Firms: the Investment Bankers Association; the National Associa- 
tion of Investment Companies; the National Association of Securities 
Dealers, Inc., which is an association of about 2.900 dealers; the 
New York Stock Exchange; and also the Boston and the Midwest 
Stock Exchanges. 

Senator Roserrson. Were those financial agencies in accord with 
the views now expressed in S. 2846? 

Mr. Demmurr. We have attached letters which we have received 
from some of those organizations expressing their accord. 

Senator Busu. The Senator might be reminded that they are here 
to testify on the bill. 

Senator Roserrson. I just wanted to see to what extent it was 
necessary for us to go into this proposition. I was going to ask the 
question, whether any of these major organizations are now object- 
ing to the language, since it has been put in definitely in concrete 
terms? 
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Mr. Demnter. I think, generally speaking, we can say they are not, 
but since they are here, I would rather they speak for themselves. 

Senator Rorerrson. You conferred with them before you did it 
and then you did it. Have they said anything to you to the contrary 
since you did it? 

Mr. DemMter. Some of them indicated that they might have minor 
technical suggestions to make. 

Senator Bus. Senator, I think it could be observed that some of 
these industry or trade witnesses would like to see the Commission 
recommend much more sweeping changes in the law than the Com- 
mission has seen fit to recommend. It wouldn’t be fair to say that 
they endorse the bill the way it is, without that proviso. In other 
words, they suggested to the Commission, in our informal conferences, 
some changes in the law which the Commission and myself didn’t 
think would be warranted. 

Senator Roperrson. Then as the hearings develop, the trend will 
be that they prefer to go further than this proposal ? 

Senator Busu. I don’t know. They are here to speak for them- 
selves. 

Senator Roperrson. I understood that from what you just said. 

Senator Busu. I said in the informal conferences they expressed 
views that would indicate that they would certainly like to see us make 
other changes going much further than these recommendations. 

That doesn’t say they won’t endorse this bill in its present form. 

Senator Rosrrrson. They don’t think this bill goes far enough ? 

Mr. Demater. Yes, sir; that is it. 

Senator Busu. Will you proceed now? 

Mr. Demnter. I was indicating that the redherring prospectus 
frequently cannot be secured in sufficient quantity in various parts 
of the country in time to permit their general use as a means to dis- 
seminate information, or as a means by which underwriters and deal- 
ers may determine public interest in a forthcoming issue. 

In 1952 the Commission took another administrative step designed 
to assist dealers to communicate with customers for the purpose of de- 
termining who might be interested in receiving the prospectus con- 
cerning a new issue. A rule—rule 132 under the Securities Act—was 
adopted which provides for a short notice of proposed public offering 
called an identifying statement, containing prescribed minimal gen- 
eral information concerning a new issue. This rule, likewise, provides 
that the use of the identifying statement shall not constitute an “offer” 
of a security for purposes of section 5. An issuer is required to file 
the identifying statement with its registration statement, and the 
Commission conditions its action in making the statement effective 
upon a showing that copies of the identifying statement have been 
made available to dealers and underwriters. 

I have a copy of an identifying statement here, which I would be 
glad to pass up to the committee, and the committee may determine 
whether it wishes it in the record. 

Senator Busu. Without objection, this will be inserted in the rec- 
ord. How about this other one? Why not have that in, too? 

Mr. Demmtuer. Yes; they are both identifying statements. 

Senator Busu. Without objection, these both will be inserted in 
the record. 

(The documents referred to follow :) 
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IDENTIFYING STATEMENT 


This is not an offer to sell these securities. They are subject to the registration 
and prospectus requirements of the Federal Securities Act. Information about 
the issuer, securities, and the circumstances of the offering is contained in the 
prespectus which must be given to the buyer. 


FOUR HUNDRED AND SEVENTY-FIVE THOUSAND MIDDLE SOUTH UTILITIES, INC., COMMON 
STOCK WITHOUT NOMINAL OR PAR VALUE 


The shares of common stock are to be offered by the company, by means of 
transferable warrants exercisable until 3:30 p. m. New York time on April 28, 
1953, to common stockholders for subscription. Warrants will evidence primary 
rights to subscribe to one share for each fourteen shares of common stock held on 
the record date and additional rights to subseribe, subject to allotment, for such 
shares as are not issued on exercise of primary rights. The offering will not be 
underwritten. 

Bustness.—The company is a registered public utility holding company. Its 
operating subsidiaries together operate an interconnected electric utility system 
in the States of Arkansas, Louisiana and Mississippi, as well as certain gas and 
transit properties in Louisiana. 

NEw Issurk.—The common stock will represent new financing. 

LIsTiInGc.—The outstanding common stock of the company is listed, and the 
shares of additional common stock will be listed on notice of issuance, on the 
New York, New Orleans, Midwest and San Francisco Stock Exchanges. 

CAPITALIZATION.—The only securities of the company now outstanding are 
4,650,000 shares of common stock, without nominal or par value. Its subsidiaries 
had outstanding in the hands of the public at December 31, 1952, $223,283,829 of 
long-term debt and $27,796,553 of preferred stocks. 

Dated: March 27, 1953. 





IDENTIFYING STATEMENT 


This is not an offer to sell these securities. They are subject to the registra- 
tion and prospectus requirements of the Federal Securities Act. Information 
about the issuer, the securities, and the circumstances of the offering is contained 
in the prospectus which must be given to the buyer. 


ROCKLAND LIGHT AND POWER COMPANY, $8,000,000, FIRST MORTGAGE Yo BONDS, 
SERIES E DATED OCTOBER 1, 1953, DUE OCTOBER 1, 1983 


Business.—The Company is a gas and electric public utility furnishing elec- 
tric service in 82 communities and gas service in 22 communities in Rockland, 
Orange, and Sullivan Counties in the state of New York. Electric service is fur- 
nished through a wholly owned subsidiary to 22 communities in Bergen County, 
New Jersey. Electric service is also furnished to 5 communities and gas service 
to 1 community in Pennsylvania through another wholly owned subsidiary. 

Issue Price.—$ ot eu 

Purpase of Issue.—The Bonds represent new financing, the proceeds of which 
will be used to reduce short-term debt incurred for construction and in connec- 
tion with the acquisition of 4.500 shares of Common Stock, $100 par value, of 
Rockland Electric Company. 

Redemption.—The Bonds will be redeemable at the option of the Company 
either in whole or in part at any time at three points above the initial public of 
fering price scaled down by regular progression in each year commencing October 
1, 1954, to the principal amount commencing October 1, 1982, and as a whole or 
in part if redeemed from Sinking or Improvement fund moneys (or from monies 
set aside for such or similar purposes by requirement of the New York Public 
Service Commission), or from Maintenance or Replacement monies or from pro- 
ceeds of property taken or sold under eminent domain at the initial public offering 
price similarly sealed down, so as to preserve the yield at the offering price to 
maturity, in each case with accrued interest. 
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Outstanding securities as of July 31, 1953 
Long Term Debt: 


First Mortgage Bonds Series B 314% due 1961____------------- $6, 442, 000 
First Mortgage Bonds Series C 344% due 1978___-_------------ 7, 500, 000 
First Mortgage Bonds Series D 334% due 1981___------------- 6, 000, 000 
Short-Term Debt: 314% Notes due on or before July 31, 1954_----- 6, 867, 000 


Capital Stock : 
Series A 4.65% Cumulative Preferred—par 


Sa aa a a a aaa 50, 000 
NG ES ETS a RR eee a 1, 475, 053 
Also outstanding for Rockland Electric Company, a wholly owned 
subsidiary : 
i I A AR Oe | | ce aa ae 1, 100, 000 
i oe ici aceokgptasmeehapiensabininrrierncenan sh 380, 000 


Note.—The interest rate, the initial public offering price and the redemption 
prices of the Bonds will be determined by competitive bidding. 

A copy of the Prospectus may be obtined from Rockland Light and Power 
Company, 89 Broad Street, Boston 10, Massachusetts. 

Please send me a copy of the Prospectus relating to the offering of $8,000,000 


First Mortgage __-__% Bonds Series E of Rockland Light and Power Company. 
US gh csc cathe ce eceeteboud ening tga vnoegneos abcd 
I i as re ate nagieneee 


Mr. DemMter. Underwriters and dealers have objected that this 
rule does not permit the inclusion of sufficient information to stimulate 
inquiries by investors for copies of the prospectus. They contend that 
the identifying statement fails in its purpose unless it contains more 
of a summary of the registration statement, including a summary of 
certain financial information. 

These rules and policies—that is, the rule concerning the use of 
the “red herring” prospectus and the use of the identifying statement, 
and the policy, in effect, requiring the use of those documents—are 
consistent with the act. 

However, in view of the precise and sweeping prohibitions of 
section 5, in view of the difficulty in distinguishing between the dis- 
semination of information and the making of an offer, and in view of 
the difficulty of explaining that the use of a red herring prospectus 
is not an offer of the securities, even though the text of the red herring 
contains words which offer the securities, we believe that the statute 
should be revised to support expressly the practices which the Com- 
mission permits and, indeed, requires the industry to follow. 

As I mentioned before, section 5 of the present act prohibits the 
sale of securities before the effective date of a registration statement 
and the term “sale” is defined in section 2 (3) of the act to include an 
offer. Basically, the amendment would permit written offers to sell 
and solicitations of offers to buy during the waiting period by means 
of a preliminary prospectus filed with the Commission prior to its use. 
The present prohibition against the making of an actual sale or con- 
tract of sale of a security prior to the effective date of a registration 
statement is not affected by the amendment. 

The Commission believes that issuers, underwriters, and dealers 
should find no difficulty in regulating their conduct during the waiting 
period so as not to make contracts of sale before the registration state- 
ment becomes effective. This might be done by conditioning offers, 
limiting activity to solicitation of offers to buy, or by other means 
which keep the transaction short of a sale or contract of sale. 
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I think it must be apparent from what I have just said that the 
amendment does not work any fundamental change; in fact, it may 
fairly be said to give more specific authority for the continuance of 
practices which have developed over the years under the present law, 
and to make those practices specifically subject to the sanctions 
provided by the act. , 

In order to accomplish these objectives, it is necessary to redefine 
the term “sale” in section 2 (3) and to amend sections 5 and 10 of the 
present statute. As I have indicated previously, the term “sale” as 
presently defined includes an offer as well as a sale. Section 1 of the 
bill defines these terms separately. 

Section 5 (a) (1) of the act continues to make unlawful the sale 
of a security prior to the effective date of a registration statement. 
The change in the definition of “sale” in section 2 (3), however, has 
the effect of eliminating the present prohibition against the making 
of an offer to sell or the soliciting of an offer to buy prior to the 
effective date. 

No change is made in the present provisions of section 5 (a) (2) 
which prohibit the transmission of a security through the mails for 
purposes of sale or delivery after sale unless a registration statement 1s 
in effect. 

The redefinition of “sale” to exclude offers, together with the pro- 
posed revision of section 10 of the act, relating to contents of pro- 
spectuses, will change the effect of section 5 (b) (1) of the act to permit 
the making of offers during the waiting period by means of prospec- 
tuses containing summary information as well as by means of the 
“red herring” prospectus. 

The present provisions of section 5 (b) (2) which require delivery 
of a complete prospectus in connection with a sale or delivery after 
sale are retained. 

These changes make necessary a new section 5 (c) which makes it 
unlawful to offer a security prior to the filing of a registration state- 
ment. 

A conforming change in section 10 is made so as to authorize the 
Commission to permit the use of a summary prospectus, in addition 
to the conventional prospectus. This short-form summary prospectus 
will be filed with the Commission, as part of the registration state- 
ment, and must conform to the Commission’s rules and regulations. 
In order to prevent the use of a summary prospectus which fails to 
meet the Commission’s requirements, the Commission will be au- 
thorized to suspend the use of a defective summary prospectus. This 
administrative remedy, which is intended to supplement the stop- 
order powers of the Commission under section 8, is considered es- 
sential because of the necessity for speedy action to prevent the use of 
a defective summary prospectus during the relatively short waiting 
period. 

Since, however, the summary prospectus will involve condensation 
or summarization of the full prospectus and since that process nec- 
essarily involves omission, the Commission believes, and the bill pro- 
vides, that preliminary and summary prospectuses authorized by this 
section should not be subject to section 11, which imposes liabilities 
upon the issuer, its officers, directors, and underwriters for misstate- 
ments and omissions. This will not lighten the existing burden of 
liability because the “red herring” prospectuses now permitted are 
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not subject, as such, to section 11 liabilities. We believe that the 
administrative sanctions of section 8 and the suspension power, 
coupled with the liabilities of sections 12 and 17—which provide for 
civil liabilities and criminal penalties against sellers—can be relied 
upon to guard against the use of defective summary prospectuses. 

I might mention, parenthetically, at this point, one further change 
of substance in section 10, although it is not directly related to the sec- 
tion 5 problem. Section 10 (a) provides that a prospectus shall con- 
tain the information contained in a registration statement, and that 
when a prospectus is used more than 13 months after the effective date 
of the registration statement, the information in such prospectus 
shall be as of a date not more than 1 year prior to its use. 

The effect of these provisions has been to require more current. dis- 
closure for prospectuses employed after the expiration of the first 13 
months of an offering than is required during the first 13 months. 
This arises from the fact that some of the information in the registra- 
tion statement at the time it becomes effective may be as of a date, in 
some instances, as much as 6 months prior to the filing. The re- 
quirements that the information in the later prospectus be as of a 
date within 1 year of its use has presented something of a problem 
in many instances, because it required the preparation of interim 
certified financial statements—an expensive process. 

The proposed section 9 of the bill provides that when a prospectus 
is used more than 9 months after the effective date, the information in 
the prospectus shall be as of a date not more than 16 months prior 
tosuch use. It is felt that the amendment provides less discrimination 
between offers of short duration, and those of long duration, without 
diminishing the quantity or quality of information supplied investors. 

Returning to the section 5 problem, the Commission believes that the 
civil and penal liabilities imposed by the statute should remain un- 
changed. Section 12 of the present statute provides that a purchaser 
of a security may recover from the seller who violates section 5 or who 
sells a security by means of misrepresentations or concealment in a 
prospectus or oral communication. Since the terms “sell” and “sale” 
have been redefined, the amendment to section 12—section 10 of the 
bill—inserts the words “offers or” before the word “sells” in clauses 
1 and 2 of the section so as to preserve the effect of the present law by 
not excluding the newly permissible preeffective offers from liabilities 
under section 12. For similar reasons, and to preserve existing sanc- 
tions, corresponding changes are made in sections 17 and 22 of the 
act—sections 11 and 12 of the bill. 

Senator Busn. Before you proceed, I would like to ask, Mr. 
Demmler, whether the main purpose of these changes regarding the 
prospectus isn’t really to safeguard the interests of the investing public 
so as to give those in the trade who are offering securities more time, 
a little more freedom and less inhibition to educate during the waiting 
period, any prospective buyers, concerning the merits of a new offer ? 

Mr. Demnter. I think that is very well stated, sir; I couldn’t im- 
prove on what you have just said on that subject. 

Senator Busu. It seems to me unless that is what it is designed to 
do, it isn’t worth doing. It seems that is the justification of this 
proposal. Is that your view? 

Mr. DemMter. Yes, sir. 

Senator Busu. Your Commission agrees on that ? 
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Mr. DemMter. Yes, sir, and I think the aim has been agreed to over 
the years, since abortive attempts at legislative programs were first 
aden; as far back as in 1941, 

Senator Busu. For the benefit of those who are here to testify, I 
might say we are going to try to recess here at noon or shortly after, 
and then reconvene the committee to continue the heari ings this after- 
noon. We want those who were scheduled to appear today to have the 
opportunity of doing so. If the business on the Senate floor permits, 
that is what we will do. 

Mr. Demoter. I might add, before leaving the subject of opening 
up the channels for disseminating information, to the extent that these 
media of information are more widely disseminated through opening 
the channels, as we think this amendment does, a larger segment of 
the public, generally, and more scattered and small dealers, will have 
a greater opportunity to participate in the capital-formation process. 
I think that would be a predictable result. 

The next caption in my statement is *‘Modification of the 1-Year 
Prospectus Requirements in Trading Transactions.” A second amend- 
ment to the Securities Act, also relating primarily to the mechanics 
of distribution, involves a change in section 4 (1) of the act. Section 
t (1) requires dealers to deliver a prospectus in the sale of registered 
securities during the entire period, regardless of how long, in which 
they are engaged in the distribution of such securities. The proposed 
bill would not affect this requirement. 

The section further provides that all dealers, whether or not partici- 
pating in a distribution of a registered security, must deliver a pros- 
pectus in transactions in such securities for a period of 1 year after the 
commencement of a public offering, even though the distribution of the 
securities has been completed prior to the expiration of the 1-year 
period. The selection of the 1-year period by the framers of the statute 
apparently was based upon an assumption that, generally speaking, the 
distribution of most public offerings would have been completed 
within that period. 

In practice, the distribution of most issues is completed within a 
relatively short period of time after the effective date of the regis- 
tration statement. In cases in which the distribution has been com- 
pleted within a relatively short time, dealers trading in a security 
publicly offered within 1 year, particularly those who have not par- 
ticipated in the distribution, have found it difficult, and in many in- 
stances impossible, to comply with the requirement that they deliver 
prospectuses during the prescribed 1-year period. 

The Commission believes that the 1- year period is unnecessarily 
long and unrealistic and that it can, without prejudice to the public 
interest, be shortened from 1 year to 40 days, as provided in section 7 


of the bill. 


INCREASE OF EXEMPTION FROM $300,000 TO $500,000 


Section 3 of the Securities Act describes various types of securities 
which are exempted from the registration provisions of the act and 
from liability under section 11, They are subject to liability for 
fraud. Subsection (b) of this section provides that the Commission 
may by rule and regulation, and subject to such terms and conditions 
as may be prescr ibed, add any class of securities to those exempted by 
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section 3 where the aggregate amount at which an issue of such securi- 
ties is offered to the public does not exceed $300,000. 

When the statute was enacted in 1933, the figure specified in this 
subsection was $100,000. This amount was increased to the present 
figure by an amendment in 1945. In the early part of 1953 a bill was 
introduced in the House of Representatives to increase this amount 
to $500,000. The basic purpose of the exemption is to make the capital 
market more readily available to small business, and at less expense. 

The Commission has adopted various regulations governing the sale 
of securities within the prescribed limits. 'The most important of 
these is the general exemption provided by regulation A. 

In brief, regulation A prescribes the conditions under which the 
exemption is available and requires the use of an offering circular 
containing prescribed minimum disclosures. The regulation further 
provides that the Commission may suspend the exemption by order, 
after a hearing, upon the showing of a violation of the regulation, 
The requirements of the regulation can be met by filing with a regional 
office of the Commission, a simple notification and copies of the offer- 
ing literature. The entire procedure provides a method, less expensive 
and time-consuming than registration, by which issuers seeking rela- 
tively small amounts of money may sell their securities in interstate 
commerce without complying with the registration requirements of 
the act. 

Senator Roserrson. What do you mean by violations of regula- 
tions? If it showed the stock was worthless, would that be a violation 
of the regulation? If it was determined that a $500,000 issue of stock 
involved something that had no real substance to it but was a straight- 
out flimflam on the investor, would that be a violation of the regula- 
tion that would enable you to stop the sale of that stock ? 

Mr. Demnier. The Securities Act of 1933—and this would apply 
to a registered issue, a fully registered issue, as well as an exempted 
issue Which is offered under regulation A—imposes requirements of 
disclosure. The Commission in no case, whether the security is 
exempted or not exempted, makes any attempt to pass upon the merits 
of a security. What it does is require the making of a disclosure con- 
cerning the business of the issuer and the manner in which the security 
is being offered and assures the furnishing of certain prescribed state- 
ments. 

Senator Roserrson. You do give an endorsement when you 
authorize a circulation of a prospectus? 

Mr. Demouer. No, sir, that is one of the greatest’ misconceptions 
which has not yet died out after 20 years. The Commission does not 
give an endorsement. 

Senator Rorerrson. You say you don’t give an endorsement, but 
doesn’t the investing public first look to see whether or not a stock 
which is being offered has been authorized for sale by the Commission ? 

Mr. Demmirr. We do not authorize anything for sale. 

I think that I should put into the record at this time section 23 of the 
Securities Act which states— 

Neither the fact that the registration statement for a security has been filed or 
is in effect nor the fact that a stop order is not in effect with respect thereto shall 
be deemed a finding by the Commission that the registration statement is true and 


accurate on its face or that it does not contain an untrue statement of fact or 
omit to state a material fact, or be held to mean that the Commission has in any 
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way passed upon the merits of, or given approval to, such security. It shall be 
unlawful to make, or cause to be made, to any prospective purchaser any repre- 
sentation contrary to the foregoing provisions of this section. 

Senator Roperrson. What is the stop order? 

Mr. Demmuer. If the Commission has reason to believe that a reg- 
istration statement contains misrepresentations or makes fraudulent 
concealments, then it may issue an order suspending the effectiveness 
of the registration statement. 

Senator Roperrson. When you examine a prospectus that comes 
under your regulations and decide it does come under your regulations, 
and it contains statements of fact in accordance with your rules and 
you approve it, doesn’t that indicate that you believe the facts to be 
true? If it doesn’t, then what is the use of your passing on it, at all? 

Mr. Demnuer. I call to your attention again, sir, that we do not 
approve statements of fact. 

Senator Ronerrson. But you told us you could disapprove the mis- 
statement of facts. 

Now if you disapprove the misstatement of fact, and in other cases 
approve a prospectus, why isn’t that an approval of the facts in the 
statement ¢ 

Mr. Demmier. We do not, sir, approve a prospectus. 

Senator Rorerrson. Well, you don’t guarantee the success of the 
venture. 

Senator Busu. Senator, the purpose of the Commission’s review 
is to provide full disclosure of the essential elements affecting that in- 
vestment. They don’t Say whether those elements are wood, bad, o1 
indifferent. They simply determine whether there has been full 
disclosure of the pertinent facts. 

Mr. Demmurr. Moreover, I think it well to put into the record a 
statement which under our rules is found on the face of every pros- 
pectus 

These securities have not been approved or disapproved by the Securities and 
Exchange Commission nor has the Commission passed upon the accuracy or 
adequacy of this prospectus. Any representation to the contrary is a criminal 
offense. 

Now the statement I just read is a statement from a prospectus 
which was used in connection with a registered offering, not exempt. 

Let me read you the statement which is used in connection with an 
exempted offering under so-called regulation A. 

Senator Busn. Exempted because it is less than $300,000. 

Mr. Demmuer. Yes. [| Reading: ] 

These securities are offered pursuant to an exemption from registration with 
the Securities and Exchange Commission. The Commission does not pass upon 
the merits of any securities nor does it pass upon the accuracy or completeness 
of any offering circular or other selling literature. 

Senator Roserrson. During your connection with the Commission 
do you feel that there has been any instance in which the Commis- 
sion has protected any investor from buying worthless stock through 
false representations’ If it hasn't, whi at is your raison d'etre ? 

Mr. Demaier. First let me answer “yes” to your question, and then 
let me explain briefly the theory of the Commission’s processing of 
a registration state ment. 

When a registration statement is filed, it is written, presumi ably, to 
conform to the requirements of the act and rules of the Commission 
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under the act. If the Commission’s staff, upon examination of the 
registration statement by its analysts and accountants and in some 
cases by its engineers, discovers matters which on their face appear 
to be inaccurate, or discovers statements which appear to be incom- 
plete or matters of accounting not in accordance with general ac- 
counting principles, it writes a letter of comment to the issuer sug- 
gesting that changes be made or information amplified. 

Now the alternative to sending that letter of comment would be, 
of course, to put a stop order in against the issue, which would mean, 
of course, a large number of contested adversary proceedings. So 
this administrative processing is a substitute for adversary litigation, 
you might say. 

Now, that system of reviewing registration statements and com- 
menting to the issuer has been built up over the years and works well. 
The comments which are made to the issuers frequently call to their 
attention matters which, had they not been developed in our examina- 
tion, might have been sources of fraud practiced upon the public. 

That is a long explanation but I can’t make it any shorter. 

Senator Rorerrson. How many States have blue sky laws? 

Mr. Demmter. All but two, I think. 

Senator Roperrson. Have they had any effect upon restricting the 
sale of worthless stock in those States ? 

Mr. Demoter. I think there is no question about that. 

Senator Rorerrson. What is the attitude of those 46 States con- 
cerning your present proposals to raise the limit $200,000 on securities 
you do not pass on 4 

Mr. Demotuer. I did refer to the fact that a bill was introduced to 
the same effect in the House. I said that in my prepared statement. 
That bill was referred to the House Committee on Interstate and 
Foreign Commerce. Now whether or not any comments have been 
received from that source, I do not know. 

Senator Roperrson. Have you received many requests from any of 
these State agencies charged with this State responsibility, to increase 
the limit of what you are to take jurisdiction over? 

Senator Busu. Excuse me. Have you received any communica- 
tions that would indicate opposition to the raising of that limit from 
any State authority? 

Mr. Demmurr. No, sir; we have not. 

Senator Ropertrson. You do have requests from investment houses 
to do it? 

Mr. Demmuer. This proposed change has been discussed over a 
period of time. The House Interstate and Foreign Commerce Com- 
mittee held hearings on the Securities and Exchange Commission 
during the year 1952 and noted at the conclusion of their report 
various legislative proposals, and this suggestion to raise the limit 
was one of such proposals. 

Senator Roserrson. When was that? 

Mr. Dem ter. The report was December 30, 1952. 

Senator Rosertson. Could you give us offhand your impression of 
the weight of the testimony issued there, pro and con? 

Mr. Demmuer. The subject was not developed exhaustively at those 
hearings, according to my recollection, and therefore I wouldn’t 
want to give an impression of the weight of the evidence. 
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Let me say this, in connection with the subject. In the section of 
my prepared statement dealing with this increase of the exemptive 
amount, I developed the fact that those issues which are entitled 
to the exemptions must neverthless be offered by the use of an offering 
circular which contains information concerning the issue. The infor- 
mation is not as complete or as complex as the information which is 
found in a prospectus in a conventional registration statement. 

Senator Roserrson. Will vou tell us the type of business expan- 
sion, in general, that would be most interested in this raising of the 
limit ¢ 

Mr. Demmurr. I think it would be impossible, sir, or certainly im 
practical, to point out the type of business which would be interested 
in raising the limit. 

Senator Roperrson. Is it a particular industry that has especially 
requested this type of relief in the selling of stock ¢ 

Senator Busu. Is it true, for instance, that the smaller telephone 
companies that sell issues from time to time are interested in raising 
the exemptions / 

Mr. Demmuer. I beg your pardon. Iam very glad you mentioned 
that Mr. Chairman because the Association of Independent Telephone 
Companies has been requesting a change in the law to provide for an 
increased exemption. 

Senator Busu. I know that the Senator is very much concerned 
about this point. Why don’t you develop the real reason that this 
increase is suggested? It is entirely to the benefit of the smaller is- 
suers of securities, small business. The information which we ob- 
tained last fall on the subject leads me to believe that the cost of 
registration is out of all proportion to the size of the smaller issues. 
For instance, the expenses incident to registration might be $20,000 
for a $1 million issue, but for a $500,000 issue they might be almost as 
much because they have to employ the same services of accountants, 
of lawyers, of appraisers, and so forth. It has the effect of raising 
the percentage cost very much to the small issuer. 

The inflation of the dollar which has taken place since the Congress 
raised this limit to $800,000—or I might say the deflation of the dol- 
lar—is really largely responsible for this—it almost meets the increase 
which is being suggested. What the Commission has suggested, it 
seems to the Chairman, is only to recognize the fact of the ‘lefletion 
and not really to change the situation. 

I might remind the Senator—I don’t know whether he was present 
at_ some of our hearings in connection with the SBA last spring, but 
there were witnesses here who appeared on behalf of small business 
who made this very point before the full committee. I remember that 
very well. It is in our record, and the smaller business enterprises are 
under serious financial handicap under the present limitation. 

It is to give them some relief, legitimate small-business enterprises, 
as I believe this proposal is made. 

santor Ropertson. Sometime, Mr. Chairman, during the past 21 
years I found out the hard way that it is a very safe rule not to vote for 
a change in the law until you are convined that a change is necessary. 
You must consider whether the change would help a given problem 
and will not create more new problems than you are curing. 

We are facing that problem when we go back on the floor of the 
Senate, about a proposal to change the Constitution. We are faced 
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with some problems there where we feel a change would help. Other 
proposals might create more new problems than we have solved and 
leave with us a net loss. 

Senator Busu. The Senator is absolutely right. I am not trying 
to influence your thinking but trying to get the full facts before you 
so you can form your own | judgment. 

To that end, I think Mr. Demmler might comment on this question 
of costs. Would you care to do that? 

Senator Ropertson. I have reached no conclusions whatever about 
the merits of this proposal. I merely wish to be satisfied that what 
the Securities and Exchange Commission asks us to do with regard 
to some change in the law, will be a step in the right direction. That 
it will help small business and not open the doors to fraud or fly-by- 
night schemes that would gyp a lot of people. I certainly share your 
view, without any question. I do think it would be interesting if we 
could have from you some statements about how this affects adversely 
the interests of small business enterprise. 

Mr. Demmler, are you prepared to comment on that point? 

Mr. Demmirr. I can make some comment on the subject of cost. 
T am reading here from a study prepared by the Commission entitled, 
“Costs of Flotation, 1945-49.” Now, with respect to the category 
“Other expenses,’ which would include the cost of registration, for an 
issue of under $500,000, “Other expenses”—this is common stock— 
“Other expenses” took up 4.52 percent of the total cost of flotation. 
Where you have an issue between $2 million and $5 million the per- 

centage is down to 2.25 percent. When you get to $10 million to $29 
million you are down to 0.6—that is six-tenths of 1 percent with respect 
to common stock. 

Now I think the principal thing to point out to you, sir, is that the 
area of small issues may be the area in which fraud is more likely to 
be found. For that reason the Commission has been using its powers 
under the exemptive provisions of the statute, that is for issues under 
$300,000 under present law, to provide for regulations which, within 
the practical limitations of the amount involved, provide for dis- 
closure and disciplinary checks and suspension power so as to assure 
that those issues offered under regulation A are offered under condi- 
tions which furnish practical protections from fraud. 

I would like to put into the record, at the risk of encumbering it, 
the Securities Act release number 3466 which adopts revised regula- 
tion A, consisting of rules 215 through 224, which in effect describes 
the conditions under which these exempted securities are offered. 

Senator Busu. What is the date of that regulation ? 

Mr. Demoter. That release is March 6, 1953 

Senator Bus. What was the condition before that? 

Mr. Demmter. Under old regulation A, an issuer who proposed to 
make an offer of securities amount ing to less than $300,000 was required 
to file what is called a letter of notification, and to file a copy of any 
offering literature which he used. That offering literature was proc- 
essed in one of the regional offices of the Commission. Unfortunately, 
because there were no prescribed standards for the offering literature, 
the reviewing process was not particularly uniform. One regional 
office was perhaps making comments on the offering literature which 
another regional office was passing. In order to create some more defi- 
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nite standard for the disclosures required in connection with the offer- 
ing, the new regulation A does require certain definite disclosures 
including financial statements to be made in the offering circular, and 
requires the use of an offering circular. It also deprives of the privi- 
lege of using regulation A certain individuals who have been involved 
in securities frauds and the like, all of which is described in detail in 
the regulation. 

Senator Ropertrson. I move that he be permitted to insert that in the 
record. 

Senator BusH. Without objection, the insertion will be made. 

(The document referred to follows:) 


SECURITIES AND ExCHANGE COMMISSION 
Washington, D. C. 
Securities Act of 1953, Release No. 3466 
ADOPTION OF REVISED REGULATION A 
PURPOSE OF REVISION 


On August 15, 1952, the Securities and Exchange Commission published notice 
that it had under consideration a proposed revision of regulation A under the 
Securities Act of 1983. This regulation provides an exemption from registra- 
tion under the act for small issues of securities (not exceeding $300,000 in 
amount) upon compliance with the provisions of this regulation. The Com- 
mission has considered all of the comments and suggestions received and has de- 
termined that the proposed revision should be adopted, with certain modifications 
which have been incorporated therein. A copy of the revised regulation is at- 
tached hereto. 

One of the principal changes effected by the revision of regulation A is the 
requirement that an offering circular containing certain minimum information, 
including financial information, be employed in the distribution of securities un- 
der this regulation. In adopting this new requirement the Commission had in 
mind the congressional intent to aid small businesses by providing an exemption 
from the requirements of registration with respect to offerings not exceeding 
$300,000 in amount while making possible more effective enforcement of the 
antifraud provisions of the statute. The regulation requires that the investor 
be furnished with such basic information as will indicate to him the essential 
characteristics of the enterprise in which he is being asked to invest his funds. 

In line with the basic purposes of the regulation, offering circulars proposed 
to be used in connection with offerings under the revised regulation will be 
examined primarily from the standpoint of determining whether the minimum 
basic facts are revealed and whether these facts indicate the existence of fraud 
in connection with the proposed offering. 

The revised regulation contains an innovation in the Commission’s rules under 
section 3 (b) by permitting the use of limited written advertisements or other 
written communications prior to the sending or giving of the offering circular. 
This provision is intended to permit persons making an offering under this 
regulation to advertise inexpensively for the purpose of obtaining inquiries 
from persons who may be interested in receiving the offering circular. 

Provision is also made in the revised regulation for denying or suspending 
the exemption in cases where the Commission finds that the terms and condi- 
tions of the exemption have not been met; that the offering circular or other 
material filed pursuant to the regulation is fraudulent; that fraud or deceit 
is being perpetrated or would be perpetrated in the sale of the securities or 
that some event has occurred which would have made the exemption unavailable 
had it occurred prior to the filing of the notification. It is the Commission’s 
hope that this provision will be invoked only in those rare cases where persons 
employing the rule refuse to comply with the spirit of the regulation and that 
in the vast majority of cases the Commission’s customary letter of comment 
will be adequate to secure compliance. 
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The revised regulation exempts offerings up to a maximum of $300,000. How- 
ever, in computing this amount there must be included all securities of the 
issuer’s predecessors and affiliates currently being offered under this regulation 
or sold pursuant to an offering thereunder commenced within 1 year. All secu- 
rities sold in violation of the registration provisions of the act within 1 year 
must also be included. Offerings on behalf of any 1 person other than the 
issuer are limited to a maximum of $190,000. Subject toe this limitation, persons 
other than the issuer may offer, in the aggregate, more than $100,000, but not 
more than $300,000. The full amount of $300,000 may, however, be offered on 
behalf of the estate of a deceased person if the offering is made within 2 years 
after the death of such person. In the case of all offerings proposed to be made 
on behalf of persons other than the issuer there must be filed with the notification 
a written representation signed by the issuer to the effect that the proposed 
offering will not interfere with any needed financing by the issuer under 
regulation A. 

The revised regulation also provides for the filing of semiannual reports show- 
ing the progress of the offering. This requirement merely formalizes in the rules 
the present administrative practice of requesting such reports. No further 
reports are required after completion or termination of the offering and the filing 
of a final report. 

STATUTORY BASIS 


The revised regulation A is adopted pursuant to the Securities Act of 1933, 
particularly sections 38 (b) and 19 (a) thereof, the Commission deeming such 
action necessary and appropriate in the public interest and for the protection 
of investors and necessary to carry out its functions under the act. 


EFFECTIVE DATE 


Regulation A, as revised, shall become effective March 6, 1953, provided that 
such regulation as heretofore in effect may, at the option of the person or persons 
on whose behalf the offering is to be made, apply to any offering commenced 
thereunder prior to April 6, 1953. 

By the Commission. 


[SEAL] OrvaL L. DuBols, Secretary. 


REGULATION A,—GENERAL EXEMPTION 


Rule 215. Definitions of terms used in this regulation 


As used in this regulation, the following terms shall have the meanings 
indicated : 

(@) An “affiliate” of an issuer is a person controlling, controlled by, or under 
common control with such issuer. An individual who controls an issuer is an 
affiliate of such issuer. 

(b) A “predecessor” of an issuer is a person the major portion of whose assets 
have been acquired directly or indirectly by the issuer and who at the time of 
the transfer of such assets was an affiliate of the issuer or of any person who is 
an affiliate of the issuer. 

(c) A “principal underwriter” is an underwriter who is a party to the under- 
writing agreement (whether written or oral) with the issuer or other person 
on whose behalf the securities are offered hereunder. “Underwriter” shall have 
the meaning given in Section 2 (11) of the Act. 

(d) A “promoter” of an issuer is a person who took an important part in the 
organization of such issuer, or in the acquisition of its assets. 

(e) A “resident” of the United States is an individual resident thereof, or 
a corporation or other organization which is incorporated or organized under 
the laws of the United States, any State or Territory, or the District of Columbia. 


Rule 216. Securities exempted 

(@) Except as hereinafter provided in this rule, securities issued by any resi- 
dent of the United States having his or its principal business operations in the 
United States shall be exempt from registration under the Act if offered in ac- 
cordance with the terms and conditions of this regulation. 

(0) No exemption under this regulation shall be available for any of the fol- 
lowing securities: 

(1) Fractional undivided interests in oil or gas rights as defined in Rule 
300, or similar interests in other mineral rights. 
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(2) Certificates of interest as defined in Rule 360. 

(3) Seeurities of any investment company registered or required to be 
registered under the Investment Company Act of 1940. 

(4) Securities of any issuer if such issuer or any of its predecessors or 


‘ affiliates 
i (i) has filed a registration statement which is the subject of pending 
\ proceedings under Section 8 (b), 8 (d), or 8 (e) of the Act or is subject 


to an order entered under any such section within five years prior to the 
filing of the notification required by Rule 218; or 
(ii) is subject to pending proceedings under Rule 223, or any similar 
rule adopted under Section 3 (b) of the Act, or to an order entered 
thereunder within five years prior to such filing 
(5) Securities of any issuer if such issuer or any of its directors, officers, affili 
ates or predecessors, any of its promoters presently connected with it in any 
capacity if the issuer was organized within the past three years, or any principal 
underwriter of the securities to be offered hereunder 
(i) has been convicted within five years prior to the filing of the notifica 
tion required by Rule 218 of any crime or offense involving the purchase © 
sale of any security or arising out of the conduct of the business of a broker 
or dealer: 
(ii) is subject to anv order, judgment, or decree of any court entered 
Ss 


Within five years prior to such filing, enjoining, or restraining such person 


from engaging in or continuing any conduct or practice in connection with 

the purchase or sale of any security or arising out of the business of a broke 

or dealer: or 

(iii) is subiect to a United States Post Office fraud order entered wit] 
f 
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acquired, otherwise than for distribution, by a single holder of the majority of 
the outstanding voting stock of the issuer in connection with a pro rata offering 
to stockholders. 

Rule 218. Filing of notification on Form 1-A 

At least 10 days (Saturdays, Sundays, and holidays excluded) prior to the 
date on which the initial offering of any securities is to be made under this regu- 
lation, there shall be filed with the Regional Office of the Commission for the 
region in which the isuer’s principal business operations are conducted, three 
copies of a notification on Form 1—A. The notification shall be signed by the 
issuer and by each person, other than the issuer, on whose behalf any of such 
securities are to be offered. If the notification is signed by any person on be- 
half of any other person, evidence of authority to sign on behalf of such other 
person shall be filed with the notification, except where an officer of the isuer 
signs on behalf of the issuer. 

Rule 219. Filing and use of offering circular 

(a) Except as provided in paragraph (b) and in Rule 220. 

(1) no written offer of securities shall be made under this regulation 
unless an offering circular containing the information specified in para- 
graph (c) is concurrently given or has previously been given to the person 
to whom the offer is made, or has been sent to such person under such cir- 
cumstances that it would normally have been received by him at or prior 
to the time of such written offer; and 

(2) no securities shall be sold under this regulation unless such an 
offering circular is given to the person to whom the securities are sold, or 
is sent to such person under such circumstances that it would normally be 
received by him, with or prior to any confirmation of the sale, or prior to 
the payment by him of all or any part of the purchase price of the securities, 
whichever first occurs: 

Provided, that in case of transactions effected on a securities exchange, delivery 
of the offering circular shall be deemed to have been made if the issuer or any 
principal underwriter shall, prior to such transactions, furnish to such exchange 
a reasonable number of copies of such circular for delivery to any person or per- 
sons requesting copies thereof. 

(b) The offering circular specified in paragraph (a) need not be filed with the 
Commission or used in connection with an offering of securities under this 
regulation if the aggregate offering price of all securities of the issuer, its 
predecessors and affiliates offered or sold without the use of such an offering 
circluar does not exceed $50,000, computed in accordance with Rule 217. In 
such case, however, there shall be filed as an exhibit to the notification three 
copies of a statement setting for the information specified in subparagraphs 
(c) (1), (2), (8), (4), and (5) of this rule. 

(c) The offering circular required by paragraph (a) shall be dated, shall 
contain the following statement on the outside front cover page of the offering 
circular in capital letters in type as large as that used generally in the body 
of such circular and the following items of information: 

THESE SECURITIES ARE OFFERED PURSUANT TO AN EXEMPTION FROM REGIS- 
TRATION WITH THE SECURITIES AND EXCHANGE COMMISSION. THE COMMISSION 
DOES NOT PASS UPON THF MERIT OF ANY SECURITIES NOR DOES IT PASS UPON THE 
ACCURACY OR COMPLETENESS OF ANY OFFERING, CIRCULAR, OR OTHER SELLING 
LITERATURE. 

(1) The name and address of the issuer, the name of the State or other 
jurisdiction in which it was incorporated or organized, the date of its incor- 
poration or organization and the general type of its business. If the issuer 
is a commercial, industrial, or extractive company in the promotional, ex- 
ploratory or development stage, briefly describe the properties to be operated 
or developed by the issuer. 

2) The full names of the directors and officers of the issuer and of any 
person or persons controlling the issuer, their direct or indirect material 
interests, by security holdings, contracts, options or otherwise, in the issuer 
or in any assets proposed to be acquired or operated by the issuer. If the 
issuer was organized within the past three years, furnish similar information 
as to all promoters of the issuer. 

(3) The kind and amount of securities proposed to be offered hereunder, 
the name and address of each person, other than the issuer, on whose behalf 
any of such securities are to be offered and the amount to be offered on 
behalf of each such person. 





oa 





SECURITIES EXCHANGE ACTS AMENDMENTS 43 


(4) The names and addresses of any principal underwriters of such 
securities, the nature of their material interests, direct or indirect, in the 
issuer. State in tabular form on the outside front cover page, on a per- 
unit basis, the offering price to the public, underwriting discounts or com- 
missions, and proceeds to the issuer on other persons. If the securities 
are not to be offered for cash, state the basis upon which the offering is to be 
made. 

(5) The estimated aggregate underwriting discounts or commissions proposed 
to be paid or allowed in connection with the sale of the securities, the estimated 
aggregate cash proceeds to be received by the issuer from the sale of the 
securities, the purposes for which such proceeds are to be used and the amount 
to be used for each such purpose, indicating in what order of priority the proceeds 
will be used for the purposes stated. 

(6) Appropriate financial statements of the issuer showing— 

(A) the issuer’s financial condition as of a date within ninety days 
prior to filing the notification, or such longer period of time, not exceed- 
ing six months, as the Commission may permit at the written request 
of the issuer upon a showing of good cause therefor; and 

(B) its income, expenses and charges in surplus, or receipts and dis- 
bursements as appropriate, for a period of at least two full fiscal years 
prior to the date of the statement of financial condition and for the 
period, if any, between the close of the last full fiscal year and the date 
of such statement, or for the period of the issuer’s existence if less than 
the period specified above. 

Such statements need not be certified by independent public or certified 
public accountants, 

(If the issuer is a commercial, industrial or extractive company in the 
promotional, exploratory or development stage, the financial statements 
shall include separate statements of (i) assets, which shall include as a 
separate item unrecovered promotional, exploratory and development 
costs; (ii) liabilities; (iii) capital shares; and (iv) cash receipts and 
disbursements itemized as appropriate to the nature of the enterprise. 
In these statements dollar amounts shall be extended only for cash 
transactions. Amounts due to or from, or paid to or received from, 
underwriters, promoters, directors, officers, employees, and principal 
holders of equity securities shall be stated separately for each such class 
of persons, if significant in amount.) 

(d) The offering circular may be printed, mimeographed, lithographed, or 
typewritten, or prepared by any similar process which will result in clearly 
legible copies. If printed: it shall be set in roman type at least as large as 
ten-point modern type, except that financial statements and other statistical or 
tabular matter may be set in roman type at least as large as eight-point modern 
type. All type shall be leaded at least two points. 

(ce) Three copies of the offering circular required by paragraph (a) which 
is to be used at the commencement of the offering, shall be filed with the notifica- 
tion required by Rule 218 at the time the notification is filed and shall be deemed 
a part thereof. If the offering circular is thereafter revised or amended, three 
copies of the revised or amended circular shall be filed with the office of the 
Commission with which the notification was filed at least ten days prior to its 
use, or such shorter period as the Commission may authorize. 

Rule 220. Use of limited written communications 

Notwithstanding rule 219, any written advertisement or other written com- 
munication which contains all of the information specified below, but contains 
no other information, may be published or distributed at or after the commence- 
ment of the offering to any person prior to the sending or giving to such person 
of an offering circular containing the information specified in rule 219 (¢): 

(a) The name of the issuer; 

(b) The general type of its business ; 

(c) A brief statement as to the location of the issuer’s property: 

(d) The title and per unit offering price to the public of the securities; 

(e) The name address of the person or persons from whom an offering circular 
meeting the requirements of rule 219 (c) may be obtained; and 

(f) A detachable form, substantially as follows, for use in requesting a copy of 
the offering circular ; 

“Please send me a copy of the offering circular relating 
to epee count ato de nanan abdoai ante es nights Ghee es esabehanindben 
I ha ick ict ceca sieesyn conn anlar anime 
I sib atin oniwnncianmninn suteemmnnainen 
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Rule 221. Other material to be filed 

Three copies of every written or other communication (including those spe- 
cified in rule 220) prepared or authorized by the issuer or any of its affiliates or 
any principal underwriter of the securities to be offered which is proposed to be 
sent or given, in addition to the offering circular, to more than 10 persons shall 
be filed at least 5 days (exclusive of Saturdays, Sundays, and holidays) prior to 
any use thereof, with the office of the Commission with which the notification is 
filed. 


Rule 222. Prohibition of certain statements 

No offering circular or other written or oral communication used in connec- 
tion with any offering under this regulation shall contain any language stating 
or implying that the Commission has in any way passed upon the merits of, or 
given approval to, the securities offered or the terms of the offering, or has de- 
termined that the securities are exempt from registration, or has made any 
finding that the statements in any such offering circular or other communication 
are accurate or complete. 
Rule 223. Denialand suspension of eremption 

(a) The Commission may, at any time after the filing of a notification, enter 
an order temporarily denying the exemption, or if the public offering has com- 
menced, it may enter an order temporarily suspending the exemption, if it has 
reason to believe that 
i uation for the securities 
purported to be offered hereunder or any of the terms or conditions of this 
regulation have not been complied with: 

2) The notification, the offering circular, or any other sales literature 
contains any untrue statement of a material fact or omits to state a material 


(1) No exemption is available under this reg 











fa necessary in order to make the statements made, in the light of the 
circumstances under which they are made, not misleading ; 

(3 Any device, scheme, or artifice to defraud is being or would be 
employed in connection with the sale of the securities, or the offering is 
being or would be made in such manner us to operate as a fraud or deceit 
upon the purchaser ; 

) A registration statement filed by the issuer or any of its affiliates 

| become subject to pending proceedings under section 8 (b), 8 (d), 

l to an order entered u such section; 

(>) issuer or any of its affiliates shall becon t to pending 
ceedings unde let : ul ler section 

‘ ‘ t to an order enters un uch rule; or 

Tl 3s or any of its directors, officers, or affiliates, any promoter 

in rule 219 (¢) 2). ai principal underwrit of ie securities 

‘ ed hereunde or any secutrit holder on whose behalf any of such 

l s are offered (i) shall be indicted or convicted of any crime or 
‘ i nvolving the purchase or sale of any security or arising out of the 
conduct of the business of a broker r dealer, o (ii) Shall be enjoined from 
f ving in or continuing any conduct or practice in connection with the 
purcha r sale of any security. 

Upon e entry of an order under paragraph (a) of this rule, the Com- 

! ill promptly give notice to the persons on whose behalf the notification 
1) that l order has been together with a iet statement 

l < tl enti ‘ th I 2) that the C mission will, 

uy I 1} of a written request, set er down for hearing within 20 
er tl receipt of such request at a place to be designated by the Com 

If no hearing is requested and none is ordered by the Commission, 

the order shall remain in effect until it is modiied or vacated by the Commission. 
euring is requested or is ordered by the Commission, the Commission 

W ft 1 e of and opportunity for such hearing, either vacate the order 


rder permanently denying or suspending the exemption 


i (4 Mission mav at any time aiter notice of and « portunity for 





order permanently suspending the exemption for any reason 


t could have entered a temporary suspension order under para- 


) ¢ l Any s ( l re iin in effect until vacated by 

hi 0 
requ by this rule shall be given to the person or persons 
notification was filed by personal service, registered mail, 
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or confirmed telegraphic notice at the addresses of such persons given in th 
notification. In addition, all such notices will be published in the Federal 
Register. 

Rule 224. Reports of sales hereunder 


Within 30 days after the end of each 6-month period following the commence 
ment of the offering of the securities under this regulation, the issuer or othe 
person on whose behalf the securities are offered shall file with the Commission 
four copies of a report on form 2—-A containing the information called for by 
such form. A final report may be made upon completion or termination of the 
offering prior to the end of the 6-month period in which the last sale was made 


The following information is given with respect to an offering of secu 
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Item 6. Convictions, injunctions, and fraud orders within 5 years 

State whether the issuer or any of its directors, officers, predecessors, or affili- 
ates, any promoter named in answer to item 5 who is presently connected with 
the issuer in any capacity, or any principal underwriter of the securities to be 
offered hereunder— 

(a) has been convicted within 5 years prior to the filing of this notification 
of any crime or offense involving the purchase or sale of any security, or 
arising out of the business of a broker or dealer; or 

(b) is subject to an order, judgment, or decree of any court entered within 
5 years prior to the date of such filing enjoining it or him from engaging in 
or continuing any conduct or practice in connection with the purchase or 
sale of any security or arising out of the business of a broker or dealer; or 

(c) is subject to any United States post office fraud order entered within 
5 years prior to such filing. 


Item 7. Exhibits 

Three copies of each of the documents specified below shall be filed as exhibits 
to the notification. List under this item all such documents filed. 

(a) All underwriting contracts relating to the securities to be offered here- 
under. 

(b) A written statement signed by each principal underwriter of the securities 
proposed to be offered hereunder consenting to being named in the notification, 
in the offering circular or in any statement filed pursuant to rule 219 (b), asa 
principal underwriter of such securities. All principal underwriters may sign 
the same consent, or separate consents may be signed by any underwriter or group 
of underwriters. At least one copy of each consent shall be signed manually. 

(c) If any of the securities proposed to be offered hereunder are to be offered 
on behalf of any person other than the issuer, a written statement signed by the 
issuer representing that the proposed offering will not interfere with any needed 
financing by the issuer under this regulation. 


SIGNATURE? 


This notification has been signed in the City of--________________ ican aN 5 ae ; 
ee arian alsa cadipiatiens dk MON CARD ccc OE So cee Six SID cai 


(Selling Security holder) 
Form 2-A 


REPORT PURSUANT TO RULE 224 oF REGULATION A? 
1. Name of faster .......... sti eel een eps canis nr hagas sin in le A a ih 
2. Date on which offering was commenc ced _ Benes ait pt te cate peas ng atk Pet a ot het 
3. (a) Number of shares or other units offered Sateen diac barat aon a aes 
(b) Price per share or other unit at which offered __~- iaicttacnsntacsersreciedeeidecanione 
4. (a) Number of shares or other units sold during period covered “by this 


report —~- eiaietaiisteeahoasl tu totic nailosiolin 
(b) Total proceeds rec aceived by issuer therefrom Oe re ee ee ee 
(c) Purposes for which such proceeds have been used and amount used for ‘ 


SURI CRE NOIR ia sean es kind ace mae en RE cian acai euacas 


5. (a) Number of shares or other units still being offered. hereunder ee 
(b) Price per ‘share or “other unit at which such securities are being 
UNI Nacsa ai ha ciated senshi 


LS eee ee aes Ceased y 
(Name ‘and Title) 


raha Sl hs sasieelciecesants a al i ak 
(Selling security holder) 





2 At least one copy of the report shall be signed manually by each person whose signature 
is required. Any copies not manually signed shall bear typed or printed signatures. 
* The notification shall be signed in accordance with Rule 218. At least one copy shall 
be signed manually by or on behalf of the issuer and each selling security holder. Any 
copies not manually signed shall bear typed or printed signatures. 
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SECURITIES AND EXCHANGE COMMISSION 


Washington, D. C. 
Securities Act of 1933, Release No. 3471 


AMENDMENT OF REGULATION A 
PURPOSE OF AMENDMENT 


The Securities and Exchange Commission has amended its Regulation A under 
the Securities Act of 1983. This regulation exempts from registration under the 
Act offerings of securities not in excess of $300,000 which are made in accordance 
with the terms and conditions of the regulation. The amendment provides that 
the Commission may shorten the waiting period between the filing of the notifi- 
cation and the commencement of the offering of the securities. 


STATUTORY BASIS 
The amendment is adopted pursuant to the Securities Act of 1933, particularly 
Sections 3 (b) and 19 (a) thereof, the Commission deeming such action neces- 


sary and appropriate in the public interest and for the protection of investors 
and necessary to carry out its functions under the Act. 
TEXT OF AMENDMENT 

Rule 218 of Regulation A is amended to read as follows: 
Rule 218. Filing of notification on form 1-A 

(a) At least 10 days (Saturday, Sundays, and holidays excluded) prior to 
the date on which the initial offering of any securities is to be made under this 
regulation, there shall be filed with the Regional Office of the Commission for 
the region in which the issuer’s principal business operations are conducted, three 
copies of a notification on Form 1-A. ‘The Commission may, however, authorize 
the commencement of the offering prior to the expiration of such ten-day period. 

(b) The notification shall be signed by the issuer and each person, other than 
the issuer, on whose behalf any of such securities are to be offered. If the 
notification is signed by any person on behalf of any other person, evidence of 
authority to sign on behalf of such other person shall be filed with the notifica- 
tion, except where an officer of the issuer signs on behalf of the issuer. 

EFFECTIVE DATE 

The Commission finds that the amendment will operate to the advantage of 
issuers proposing to offer securities under Regulation A, that it is consistent 
with the interests of investors, and that notice and procedure in accordance 
with Section 4 of the Administrative Procedure Act with respect to such amend- 
ment is not necessary. 

The amendment, being one relieving a restriction, shall become effective 
April 17, 1953. 

By the Commission. 

[SEAL] OrvaL L. DuBols, Secretary. 

Mr. Demmuer. There is another thing that comes under the subject 
of regulation A; the Commission, by rule has imposed a limitation 
of $100,000 within any one year on the amount that may be offered 
under the exemption by a controlling person. That is, under the 
Securities Act, in effect, any person who is in control of the company 
and who is selling out his interest to the public by a distribution of 
the securities, is subject, if he offers it through underwriters, to the 
same registration requirements as the issuer itself. 

Now, in applying regulation A, only $100,000 of the issuers’ whole 
$300,000 allowable for a year may be offered by any one controlling 





48 SECURITIES EXCHANGE ACTS AMENDMENTS 


person at one time. And the same offering circular requirements 
apply there. 

l would like to pass up for the examination of the committee—and 
the committee can decide whether it wishes to put it into the record— 
a sample of an offering circular under regulation A. You will see 
that it does disclose basic information concerning the security. 

Senator Busn. Is this a circular that is exempted ? 

Mr. DemMuer. That is a circular for an exempted offer; yes, sir. 

Senator Busi. Do you have any objection to putting it in the 
record ¢ 

Senator Roperrson. I have no objection. 

Senator Busn. Without objection, we will put this in the record. 
(The document referred to follows :) 


OFFERING CIRCULAR 
WinN & Lovetr GroceRY Co 


Common Stock 


(Par value $1 per share) 
Oo! G PURSUAN ) EMPLOYEE 8 K PURCHASE PLAN 
n & Lovett Grocery Co. (together with its subsidiaries herein called the 
compa iniess the context otl wise requires) is offering shares of its common 
stock, the aggregate sales price of which will not exceed $285,000, to certain of 
its employees and those of its wholly owned subsidiaries at a price per share 
> cent of the last reported sales price per share of its common stock 
on t Ne York Stock Exchange during the calendar month immediately pre 
et gt date ! it rece pt e application and payment for such 
are pursuant to its employee stocl irchase plan Into ition about the 
Cul \ 
: ! ! | . for shares of such Common stock on the 
N \ ~ el g ( ,12 } ] re) the price to 
vi | J ! l m of 9 S shares would 
' i { | il unting to about 
int to approxi 
\ 1 
‘ registration with 
es and Excl ge | miss rhe Comm does not pass upon 
1 : ities nor does it upon the accuracy or completeness 
o or t« t 
( RI PLOYEES 
ff ! ‘ t I ’ ck-purchase 
{ ied shat f comm 
j ‘ SPST OOO full-time er 
' \ liaries (excluding directors 
1 or more ¢ ontinuous service. Other full-time employees 
eligil to} ha toe suant to the plan as soon as they have 
Col 11 year of continuous service ler the plan each employee is limited 
hase of a miaXimum of 100 shares (including shares heretofore pur- 
d under 1 plan), a f ich n be purchased at one time, or purchases 
e to time in lots « less than 10 shares each. All sales 
he irst | basis, and consequently the ap- 
plications of some eny es mi t be accepted at all or may only be accepted 
wit understandi that they are being 


poses al not for resale, and each employee who 
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has not theretofore done so must sign an investment agreement in which he so 
agrees and also agrees that if he sells any shares of! the stock purchased by him 
pursuant to the plan within 1 vear of the last purchase by him of any shares of 
the stock pursuant to the plan, he will pay to the company the difference between 
the price he paid for the shares sold and the last reported sales price on the New 
York Stock Exchange on the date he purchased the shares sold. 

The stock will be sold to each eligible employee upon receipt by the company 
of an acceptable application and the full purchase price in cash, the purchase 
price per share to be 95 percent of the last reported sales price on the New York 
Stock Exchange during the calendar month preceding the date of purchase. In 
other words, the purchase price will be subject to change on the first of each 
month, and such price will be effective until the first of the following month. 

Any employee may, whether eligible at the time to purchase stock or not, open 
a savings account with the company through voluntary payroll deductions of not 
less than $5 per week by notifying the payroll department to that effect. No in 
terest will be paid on such savings account but accumulated savings need not be 
applied to the purchase of stock and the balance therein will be subject to with 
drawal by the employees at any time. The balance in any savings account may 
be applied to the purchase of stock pursuant to the plan when the accumulated 
balance is sufficient to purchase 10 shares or more. The purchase price per share 
will be the prevailing price at the time funds are transferred out of the savings 
account and at that time, if necessary, the employee will be furnished with a 
form of investment agreement for his signature. 

The board of directors of the company has the power to amend or repeal any 
of the provisions of the plan, to withdraw any offering for sale of shares of stock 
pursuant to the plan and to suspend or terminate the plan in whole or in part 
at any time. 

rHE COMPANY 


The company was incorporated in Florida on December 26, 1928, and has its 
principal executive office at 5050 Edgewood Court, Jacksonville, Fla. It has 21 
subsidiaries, all of which are wholly owned, 


PURPOSE OF ISSUE 


The issue of the company’s common stock offered hereby is made pursuant to 
the company’s employee stock purchase plan, the purpose of which is to promote 
increased interest among employees of the company and its subsidiaries in the 
affairs, growth, and development of the company by encouraging them to purchase 
and own its common stock. The net proceeds of sales of stock under the plan 
will be added to the general funds of the company and used from time to time 
for such corporate purposes as its board of directors may determine 


BUSINESS 


The principal business of the company is the operation of a chain of retail 
self-service, cash-and-carry food stores which deal in groceries, meats, fruits, 
vegetables, dairy products, seafood, frozen foods, ice cream, bakery products, 
tobacco, candy, and certain household supplies and other goods usually sold in 
the general retail food business. On October 31, 1953, the company operated 188 
retail self-service, cash-and-carry food stores and also operated 9 wholesale 
eash-and-carry units. 

In addition, the company operates a bakery in Jacksonville, which furnishes 
bread and bread products to all stores located in Florida and Georgia, an ice 
cream plant in Tampa, Fla., which supplies the company’s Tampa division, a plant 
in Brundidge, Ala., which manufactures mayonnaise, salad dressing products, 
and peanut butetr, which are sold to others in the food business as well as to the 
company, a plant in New York City which processes and packages coffee, tea, 
and spices, which are also sold to others as well as to the company, and various 
warehouses and storage facilities in Jacksonville, Miami, Tampa, Fla.: and 
Louisville Ky. 
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MANAGEMENT 


The following are the names of the directors and officers of the company : 


NAME AND OFFICE NAME AND OFFICE 

A. Darius Davis, director, president Max H. Hollingsworth, vice president 
James E. Davis, director, chairman of Lert L. Thomas, vice president 

the board, vice president Ernest W. Kavanaugh, secretary-treas- 
M. Austin Davis, director, executive urer 

vice president ’aul F. Arnall, assistant secretary and 
Tine W. Davis, director, vice president assistant treasurer 
Herbert L. Avery, vice president Sam R. Marks, director 
Jesse G. Deriso, vice president William R. Lovett, director 
Chester G. Whittaker, vice president James J. Love, Director 


As of October 31, 1953, the 4 Davis brothers (who are directors, officers, and 
controlling stockholders of the company), their families and affiliated interests 
owned, both of record and beneficially, an aggregate of 616,252 shares of common 
stock, or approximately 45.2 percent of the total number of outstanding shares 
of common stock, and nontransferable options to purchase an aggregate of 120,000 
additional shares of common stock. 

Of the 188 retail stores, 9 wholesale units, and 4 warehouse locations operated 
by the company on October 31, 1953, 54 retail stores and 2 warehouse locations 
were rented from corporations owned by one or more of the 4 Davis brothers 
and members of their immediate families. The aggregate October 1953 rentals 
for all retail stores, wholesale units, and warehouse locations were $150,054.15 
of which $66,179.67 were paid to such Davis corporations. The locations rented 
from Davis-controlled corporations are occupied under leases expiring at various 
dates from November 1957, to September 1974. 

In the ordinary course of business the company leases other retail stores and 
wholesale unit locations (11 retail stores and 4 wholesale unit locations at 
October $1, 1953) from others of its officers and directors, or corporations con- 
trolled by them. The minimum rentals payable for such premises for the month 
of October 1953, were $8,573 and, in addition, 6 of such leases have percentage 
of sales clauses. 

The store name “Piggly Wiggly” is used pursuant to a contract with the 
owner of the trade name (a corporation owned and controlled by W. R. Lovett, 
a director of the company) which provides for payment of royalties based on 
percentages of gross sales of the stores using the name. In the fiscal year ended 
June 27, 1953, the company paid less than $25,000 under such contract. 





ACCOUNTANTS’ REPORT 


The Stockholders and the Board of Directors, Winn & Lovett Grocery Co.: 
We have examined the consolidated balance sheet of Winn & Lovett Grocery 


Co. and its wholly owned subsidiaries as of June 27, 1953, and the related state- 
ments of consolidated earnings, capital paid-in in excess of par value of capital 
stock, and earnings retained and invested in the business for the 2 years then 
ended. Our examination was made in accordance with generally accepted audit- 
ing standards, and accordingly included such tests of the accounting records and 
such other auditing procedures as we considered necessary in the circumstances. 

In our opinion, the accompanying consolidated balance sheet and statements 
of consolidated earnings, capital paid-in in excess of par value of capital stock, 
and earnings retained and invested in the business present fairly the financial 
position of Winn & Lovett Grocery Co. and its subsidiaries at June 27, 1953, and 
the results of their operations for the 2 years then ended, in conformity with 
generally accepted accounting principles applied on a consistent basis. 

PEAT, MARWICK, MITCHELL & Co. 
ATLANTA, GA., August 24, 1953. 
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WINN & Lovett GrROcERY CO. AND SUBSIDIARIES 
Consolidated balance sheet—J une 27, 1953 
ASSETS 
Current assets: 
ea a i hand ala ee oan emia tse caae nism rea Gy ee tO 
Receivables: 
ENON... 2. eiuneehaee cb a eacienaaeess sa re ae $58, 270 
Vendors —__- ‘ aah ae 218, 968 
Others (including employees $4,! 525)... », 792 
333, 030 
Less allowance for doubtful receivables J 31, 850 
301, 180 
Inventories of merchandise, stated substantially at 
the lower of cost (first-in, first-out) or replacement 
market: 
Stores and markets me = 5, 960, 766 
Warehouses and manufacturing p Ng ints .. 6, 269, 806 
12, 230, 572 
Prepaid expenses (insurance, taxes, licenses, rent, etc.) 845, 540 
Total current assets ‘i 8, 121, 018 
Investment and other assets: 
Land, at cost _ by in ead $81, 031 
Cash surrender value of life insurance policies (face 
amount $1,000,000) _--_--_- ‘a . 94, 007 
Utility and other deposits can - 75, 972 
Other__ — — sliscppaliaian ae eh aie tee 31, 892 
282, 902 
Plant and equipment, at cost less depreciation and amorti 
zation allowances: 
Land and land improvements_- ae ie a 104, 648 
PONG as eee nae ah eee 788, 804 
Furniture, fixtures, machinery, and ‘equipme Btu... 6,57, 140 
Transportation equipment sda aiclesai si 1, 967, O74 
Improvements to leased premises___--- Bea ahs , 731, 213 
13, 169, 879 
Less accumulated allowances for depreciation and 
eg so acts 4, 546, 379 
— 8, 623, 500 


Deferred charges: 
Leaseholds, at cost less accumulated 
i screens ates taein 
Unamortized long-term debt expen nses 


amortization 


LIABILITIES 
Current liabilities: 

Accounts payable 

Current installments of long-term debt_ asnsnds 

Accrued liabilities: 

Salaries, wages, and bonuses__ 

Provision for contributions to 

tirement trust (note 1)- ain 

Taxes (other than Federal ‘taxes on 

rent, insurance, interest, etc 


employ ees’ 


re 


income), 


Provision for Federal taxes on income___- 


Less advance payments__ 


Total current liabilities..._.c....... 


278, 638 
30, 17 4 
308, Sie 


232 


, 8 336, 


2, 491,237 
325, 000 


57, 916 
200, 133 


518, 233 


1, 076, 282 


255, 918 
800, 000 
8, 455, 918 


7, 348, 437 
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WINN & LoveTT Grocery Co. AND SUBSIDIARIES 


Consolidated balance sheet June ea 1953 Conti 
LIABILITIES— continued 
Long-term debt (joint and several obligations of the 
parent company and a subsidiary) : 
34 percent promissory notes due June 1, 1967 (pay- 
able in annual installments of S200, 000 each) $2, SC 


5 percent subordinated sinking fund notes due June 
1, 1969 (payable in annual installments of $125,- 
000 each with a final maturity of $50,000) ___~ 


AMENDMENTS 


Continued 


nued 


10, OOO 


1, 925, 000 








1, 725, OOO 
Less current installments included among current 
liabilities 325, 000 
S4, 400, 000 
Stockholders’ equity: 
Common stock of $1 par value per share: 
Authorized, 2,000,000 shares (notes 2 and 38) 
Outstanding, 1,363,568 shares ‘ 1, 865, 568 
Capital paid-in in excess of par value of capital 
stock - co - 2, 871, OST 
Earnings retained and invested in the business 
(note 4) ; ‘ _ 10,353, 140 
- 15, 587, 795 
Long-term lease commitments (note 5). 
27, 336, 232 
See accompanying notes to consolidated financial statements. 
Statements of consolidated earnings—2 years ended June 27, 1958 
Year ended 
June 28, 1952 | June 27, 1953 
52 weeks) (52 weeks) 
Net sales $177, 088, 322 $203, 388, 476 
Cost of sales and operating expenses, exclusive of taxes, maintenance, repairs, 
and allowances for depreciation and amortization 169, 850, 915 194, 434, 439 
7, 237, 407 8, 954, 037 
Less : 
Taxes (other than Federal taxes on income 628, 359 703, 286 
Maintenance and repairs 1, 053, 013 1, 291, 349 
Allowances for depreciation and amortization of plant, equipment, and | 
leaseholds 1, 188, 537 | 1, 567, 448 
2, 869, 909 562, 083 
4, 367, 498 | 391, 954 
Cash discounts, interest, and sundry earnings 2, 405, 046 3 090 


6, 
Interest paid 
Earnings before Federal taxes on income 6 
Provision for Federal taxes on income (including excess-profits taxes: 1952, 
$388,000; 1953, $659,000 3, 


Net earnings 
Dividends paid on preferred stock 
Earnings on common stock 7 
Earnings per share of common stock 
Cash dividends paid per share of common stock 


Statements of consolidated capital paid-in in excess of par value 
2 years ended June 27, 1958 


nx 


> 
« 


Balance at June 30, 1951, and at June 28, 1952 


Excess of proceeds from sales of common stock of the parents 


3), 


pany under employee stock purchase plan (note 
thereof (13,568 shares) 


over par 


Balance at June 27, 1953__- 


, 901, 425 | 


, 867, 675 





7, 915, 044 


772, 544 

261, 119 277, 323 
», 511, 425 7, 637, 721 

610, 000 4, 453, 000 


3, 184, 721 

33, 750 wath 
3, 184, 721 
2. 34 
1. 20 


2. 12 | 


1.00 


of capital stock— 


_... $3, 584, 857 
‘om- 
value 
286, 230 


eee) 
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Statements of consolidated earnings retained and invested in the business— 
2 years ended June 27, 1958 


Year ended 


June 28, 1952 | June 27, 1953 


Balance at beginning of period __- $7, 555, 516 $8, 795, 532 
Net earnings for the year-- bas . 2, 901, 425 | 3, 184, 721 
Total..... ay g ’ Senne ‘ ‘ 10, 456, 941 11, 980, 253 


Deduct 
Cash dividends paid 
444 percent cumulative preferred stock, series A (retired Apr. 1, 1952), 
$1.6875 per share 33, 750 


Common stock, $1 and $1.20 per share, respectively 1, 350, 000 1, 627, 113 
Total lh ciaca ne Eee 1, 383, 750 1, 627, 113 
Premium on redemption of 4% percent cumulative preferred stock, series 
i d 45, 000 
Writeoff of intangibles arising from the purchase of subsidiary companies 
during the year (amount of intangibles represented by the excess of lia- 
bilities over tangible assets of such subsidiaries at dates of acquisition 
Plus cost of parent company investments therein) 232, 659 
Total : ooh 1, 661, 409 
Balance at close of period &, 795, 532 10, 353, 140 


NotTeE.—See accompanying notes to consolidated financial statements 


NOTES TO CONSOLIDATED FINANCIAL STATEMENTS 


(1) Profit-sharing retirement program: 

The parent company and its subsidiaries have in effect a trusteed profit-sharing 
retirement program for the benefit of eligible employees of the companies, includ- 
ing Officers, the entire cost of which is borne by the respective companies. The 
annual contributions of the companies amount to 15 percent of the total compen- 
sation (with certain exclusions) paid to the participants during the fiscal years 
ended June 28, 1952, and June 27, 1953, respectively ; provided that the contribu- 
tions cannot exceed 10 percent of the consolidated net income for such fiscal 
year before deducting such contributions and before any provisions for taxes on 
income, and cannot exceed 50 percent of the consolidated net income for such 
fiscal year before deducting such contributions and before any provision for 
taxes on income but after deducting an amount equal to a specified return on 
the parent company’s outstanding common stock. During the years ended June 
28, 1952, and June 27, 1953, the contributions to the program, included among 
the operating and administrative expenses, amounted to $587,577 and $676,292, 
respectively. 

While the companies expect to continue the program indefinitely, the right to 
modify, amend, or terminate it has been reserved. In the event of termination, 
the entire amount theretofore contributed under the program must be applied 
to the payment of benefits to participants or their beneficiaries. 

(2) Options to purchase common stock: 

Pursuant to authorization of the stockholders, options were granted in 1948 
to certain officers of the parent company to purchase not later than August 31, 
1958, an aggregate of 120,000 shares of its unissued common stock at $8.3314 per 
share, subject to the continued employment of such officers by the company. These 
options are exercisable on a cumulative basis at the rate of 24,000 shares annually 
commencing August 31, 1949. The common stock was quoted at approximately 
$7.33 per share (after giving effect to a 3-for-1 split which occurred in 1950) 
at the date the options were granted. To date, none of the options granted 
has been exercised. 

(3) Employee stock-purchase plan: 

On October 25, 1952, an employee stock-purchase plan was adopted which per- 

mits each eligible employee to purchase a maximum of 100 shares of the parent 


company’s common stock at a price equal to 95 percent of the last reported sales 
price of the stock on the New York Stock Exchange during the calendar month 
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immediately preceding the purchase. A maximum of 50,000 shares may be offered 
and sold under the plan; however, the aggregate proceeds from such sales in 
any 1 year from the date of commencement of the plan may not exceed $300,000. 
Since the adoption of the plan, 13,568 shares have been sold thereunder. 

(4) Restrictions on dividends: 

The loan agreements relating to the 314-percent joint and several promissory 
notes and the 5-percent joint and several subordinated sinking-fund notes impose 
restrictions as to distributions (including purchases, retirements, or redemp- 
tions of capital stock) to holders of any class of capital stock of the parent 
company, if such distributions would reduce consolidated earnings retained and 
consolidated net working capital below stated limits. Under the most restrictive 


provisions of the agreements, consolidated earnings retained at June 27, 1953, 
in the amount of $7,262,162 are restricted as to the payment of cash dividends 
or other distributions to stockholders. 

(5) Leased premises: 

The companies rent the majority of the premises occupied, in some instances 
from companies owned by controlling stockholders. At June 27, 1953, there 
were in effect 169 leases extending beyond 3 years from that date, some of which 
contain percentage of sales clauses. Such leases provide for minimum annual 
net rentals of $1,533,351, of which amount $488,337 pertains to leases extending 
beyond 1963. 

Senator Busw. Are you in a position to state, from your —— 
with the Commission, the percentage of offerings, which last ye 
might have been exempted, had the $500,000 limitation ind, 
rather than the $300,000 limitation ? 

Mr. Demoter. | think in number of offerings, about 5 percent of 
the offerings which were registered last year would not have needed 
to be registered, had the exemptions been in effect; those offerings 
would then have been required to use regulation A, and the offering 
circular, rather than full registration and the full prospectus. 

Senator Bus. That figure is based on the number of offerings 
made? 

Mr. DemMter. Yes. 

On this subject the Commission has had a number of years of expe- 
rience under regulation A, although less than a year’s experience under 
the new regulation A which requires greater disclosure than the former 
regulation. On the basis of its experience, under this regulation, and 
of the limited, but practical, safeguards which it provides, and the 
basic purpose of the exemption, the Commission believes on balance 
that the increase to $500,000 in the permissible amount of the exemp- 
tion as proposed in section 6 of the bill is reasonable. 


FORMAL AMENDMENTS TO TRUST INDENTURE ACT OF 1939 


Next, the bill provides for the amendment of the Trust Indenture 
Act of 1939, which is title III of the Securities Act, to accomplish 
two purposes. First, some of the proposed amendments to the Securi- 
ties Act would require conforming amendments in the 1939 act. Sec- 
ond, the Commission is proposing an amendment to the latter act 
which it believes will permit the Commission greater flexibility in 
prescribing formal requrements for prospectuses under section 10 of 
the Securities Act. 

The Trust Indenture Act provides that a summary of certain speci- 
fied provisions of the trust indenture must be included in a regis- 
tration statement and prospectus. The Commission under sec tion 10 
of the Securities Act is authorized to prescribe the form and content 
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of prospectuses. The provisions of the Trust Indenture Act, in re- 
quiring the inclusion of such summaries of indenture provisions, may 
have the effect of restricting exercise of the Commission’s power to 
provide for shorter and more concise prospectuses. 

The Commission has in mind, particularly, a simplified registration 
statement and prospectus for high grade debt issues. ‘To permit 
accomplishment of this objective, section 303 of the bill provides that 
the Commission be authorized to prescribe by rule and regulation the 
extent to which summaries of indenture provisions must be con- 
tained in prospectuses. 

The amendment provides no change in the substantive requirements 
of indentures or in the necessity of qualifying indentures with the 
Commission. 

I pass now to the Securities Exchange Act of 1934. The first sub- 
caption is “Extension of Credit on New Issues by Firms that Act both 
as Broker and as Dealer.” 

Section 11 (d) (1) of the Securities Exchange Act prohibits a per- 
son who is both a broker and a dealer from “taking into margin 
accounts new securities in the distribution of which he participated 
during the preceding 6 months.” This provision is intended to re- 
strain distributors from selling new issues of securities to their broker- 
age customers who are margin customers. It operates to prevent 
dealers from extending credit as an aid to selling new issues. 

At present the prohibition on extension of credit continues for 6 
months after the distribution. It is proposed in section 201 of the 
bill to reduce the 6-month period to 30 days. The Commission be- 
lieves that terminating the prohibition on extension of credit 30 days 
after completion of the distribution is sufficient to insure that new 
issues are sold on a cash basis. 


WHEN-ISSUED TRADING 


The last two sentences of section 12 (d) of the Securities Exchange 
Act of 1934 deal with when-issued trading on the exchanges. The 
first of these two sentences provides ample authority for the regula- 
tion of such trading under the standards of public interest and protec- 
tion of investors. The last sentence represents an attempt to limit 
the authority thereinbefore granted. It states: 

Such rules and regulations shall limit the registration of an unissued security 
to cases where such security is a right or the subject of a right to subseribe to or 
otherwise acquire such security granted to holders of a previously registered 
security and where the primary purpose of such registration is to distribute 
such unissued security to such holders. 

Now where a securiy is a right or the subject of a right granted to 
holders of a previously registered security, when-issued trading can- 
not in the nature of things serve “to distribute such unissued security 
to such holders,” for holders of the previously registered security will 
get the new security directly from the issuer, whether there is any 
when-issued trading or not. The purpose of when-issued trading is 
necessarily to provide a market in which the holders of the previously 
registered security may sell the unissued security, when-issued, and 
others may acquire it. Section 202 of the proposed bill, therefore, 
would repeal the last sentence of section 12 (d) thereby permitting 
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when-issued trading to be regulated under the more general provisions 
of the preceding sentence. 

The Commission believes that its current regulations with respect 
to when-issued trading, plus the overall rulemaking authority now 
provided by section 12 (d), afford adequate means for dealing with 
any problem which might arise in this area. 


INVESTMENT COMPANY ACT OF 1940 


Definition of prospectus: Section 401 of the bill amends section 
2 (a) (30) of the Investment Company Act of 1940 so that the term 
“prospectus” therein will retain its present meaning in the light of 
changes being made in sections 5 (b) and 10 of the Securities Act 
of 1933. 


FURNISHING OF A PROSPECTUS FOR CERTAIN INVESTMENT COMPANY 


Securities: Section 402 of the bill deals with the problem of the 
period during which prospectuses must be furnished in connection 
with the offer of certain investment company securities. You will 
recall that we previously discussed the same problem in respect of 
securities generally. 

Section 402 would amend section 24 (d) of the Investment Company 
Act of 1940 to require, in effect, that all dealers in the securities of face- 
amount certificate companies, unit investment trusts, and open-end 
management companies must use the prospectus so long as any security 
of the same class as the registered security is being offered, whether 
or not such dealer is participating in the distribution. 

In view of the continuous offerings of additional shares by such 
types of investment companies, selling group dealers must use a 
prospectus eee and the 1-year period or 40-day period (spe- 
cified in sec. 4 (1) of the Securities Act, in its present form or as 
amended) never expires. Furthermore, under the present Securities 
Act of 1933, the 1-year period for the use of a prospectus by independ- 
ent dealers (not members of the selling group) is, as a practical matter, 
constantly being renewed by reason of the prevailing practice of most 
of such companies to file new registration statements about once a year. 
If the 1-year period were reduced, independent dealers engaged in 
making a market for such shares would be subject to the prospectus 
requirements for only 40 days of the year. At other times a public 
investor would thus receive the prospectus contemplated by the statute 
if he purchased such investment company securities from a selling 
group member but not if he purchased from an independent dealer. 

It is recognized that this situation was apparently not contemplated 
by the drafters of section 4 (1) of the Securities Act of 1933 because 
the distribution of securities by such investment company issuers can 
never be regarded as completed. The use of a prospectus by dealers 
for 1-year after registration, as presently required by section 4 (1) 
of the Securities Act, provides an incomplete solution at best ants 
accordingly, the amendment provides for use of the prospectus 
dealers so long as any securities of the same class are being vole 

It is argued | that dealers who are not members of the selling group 
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will be discriminated against if they are unable to obtain prospectuses 
from the issuer or an underwriter in time to meet such prospectus 
requirements. 

This discrimination can doubtless be mitigated through the exercise 
of the rule-making powers contained in the proposed amendment. 
However, in view of the nature of the problem and the different views 
expressed, an alternative draft of this provision has been submitted to 
Chairman Capehart, in the letter of January 25, which, in effect, 
preserves the 1-year period of the present act as applied to such issues, 
coupled with such rule-making powers. 

Senator Busu. Without objection we will place in the record at 
this point the amendment which you have referred to in that para- 
graph. 

Mr. Demoier. That is right, the alternative section. 

(The information referred to follows:) 

Sec. 402. Subsection (d) of section 24 of the Investment Company Act of 1940 
is amended by adding the following at the end thereof: “The exemption pro- 
vided by the third clause of section 4 (1) of the Securities Act of 1933, as 
amended, shall not apply to any transaction in a security isued by a face-amount 
certificate company or in a redeemable security issued by an open-end manage- 
ment company or unit investment trust, within 1 year after a registration 
statement or amendment filed pursuant to subsection (e) of this section 24 has 
become effective with respect to such security if any other security of the same 
class is currently being offered or sold by the issuer or by or through an under- 
writer in a distribution which is not exempted from section 5 of said Act, ex- 
cept to such extent and subject to such terms and conditions as the Commission, 
having due regard for the public interest and the protection of investors, may 
prescribe by rules or regulations with respect to any class of persons, securities, 
or transactions.” 

Senator Bennerr. On these open-end trust securities, the purpose 
of this change is to preserve the requirement for constant avail- 
ability of a prospectus from dealers of all types. By putting in a 1- 
year limitation, or 1-year condition, you assume that the issuing trust 
will have a new registration every year. So that in that manner you 
pick up each new registration and make it possible for the individual 
dealer to obtain that current prospectus and satisfy the requirement 
that he furnish a prospectus at all times; is that right ? 

Mr. Demoter. The effect of the amendment as proposed in the bill 
is to require, so long as the trust is offering any shares, the furnishing 
of a prospectus by any dealer who sells shares of that trust. It is not 
geared to a 40-day period, or a 1-year period. In effect, it is perpetual, 
so long as the trust, itself, is offering any shares of the same class. 

Senator Bennertr. This change is in here so that that requirement 
of perpetually issuing a prospectus will be saved, in view of the new 
40-day change that you are making in the other section ? 

Mr. Demmurr. Yes, sir. “Yes,” is the correct answer to your ques- 
tion. However, under the present 1-year requirement, independent 
dealers not members of a selling group, would not be required to fur- 
nish a prospectus in connection with open-end investment company 
shares if there had been no new registration of such shares within a 
year. As a practical matter, however, since most of these companies 
are offering continuously and filing new registration statements each 
year, the present requirement operates for a relatively perpetual 
period. 
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Senator Bennerr. Is one of the purposes of this last amendment 
to make these prospectuses available to the individual dealer ? 

Mr. Demmter. The amendment would provide rule-making power 
in the Commission which would presumably be exercised to excuse a 
dealer who couldn’t get prospectuses. I think, however, in view of 
the requirement to furnish prospectuses, which would be generally 
applicable, and in view of the rather broad regulatory powers of the 
Commission over investment companies, that if the requirement for 
the furnishing of prospectuses were in the act, the mere existence of 
the rule-making power would probably make academic any question 
of refusal to furnish prospectuses to individual dealers. 

Senator Bennerr. Thank you very much, Mr. Chairman. 

Senator Busu. I would like to just ask one question on that. The 
purpose of this amendment, as I see it, is really to take the 40-day 
limitation off—the proposed 40-day limitation off, so far as distribu- 
tors of investment company securities are concerned. 

Mr. Demouer. That is right. As I pointed out in a portion of 
the prepared statement, if the 40-day provisions were applicable to 
open-end investment companies, then there would be a gap during 
each year during which individual dealers would not be required to 
furnish prospectuses in respect to the sale of open-end investment com- 
pany securities, in trading transactions. 

Senator Busu. In other words, the limitation on the time that a 
prospectus is required in that field is provided by the unissued, but 
authorized, securities of that investment company, the issuer, is that 
right ¢ 

Mr. Demmter. I am not sure that I understand that question, sir. 

Senator Busn. In other words, if a company registers 100,000 
additional investment company shares, and 40 days from then they 
still have 50,000 shares left, any one selling those securities isn’t 
limited by that 40-day period, but must continue indefinitely to use 
the prospectus so long as those particular securities are being offered ? 

Mr. Demoter. That is right. 

Senator Busu. To provide that prospectus ? 

Mr. Demmter. Yes, sir. 

Senator Busu. That may go even beyond the old limitation, the 
extant limitations? 

Mr. Demmuer. Yes, sir. 

Senator Busn. So it may be 15 months or 18 months? 

Mr. DemMter. Yes, sir. 

Senator Busn. But that original prospectus must be shown with 
amendments to keep it current 

Mr. Demotrr. Yes; which brings us to another special provision 
with respect to investment companies, and that concerns continuous 
registration of investment company securities. 

By reason of the provisions of the last sentence of section 6 (a) of 
the Securities Act of 1933 which restricts the securitiesthat may be 
covered by a registration statement to those “proposed to be offered,” 
the Commission has taken the view that a registration statement may 
cover only such shares as may be offered “in the proximate future” 
and that additional shares of the same issue may . registered only 
by the filing of a new regisration statement—that is rule 413 under 
the Securities Act. In the case of issuers making continuous offer- 
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ings, particularly the investment companies commonly referred to 

as “mutual funds,” it has become customary for them to file a new 

registration statement annually so as to have registered shares always 
vailable. 

The necessity for estimating a sufficient number of shares to be so 
registered has occasionally resulted in the payment of excess filing 
fees because all the shares registered were not actually sold during the 
annual period. Furthermore, the preparation and filing of a new 
registration statement involves additional work and expense as con- 
trasted with the filing of a posteffective amendment. 

Section 403 of the bill adds a new subsection (e) to section 24 of 
the Investment Company Act of 1940 (which relates to registration 
under the Securities Act of the securities of investment companies) 
which will afford to investment companies making continuous offer- 
ings the right to register additional shares of the same class by filing 
an appropriate amendment to the latest effective registration state- 
ment under the Securities Act of 1933. This procedure is an alterna- 
tive to the filing of a new registration statement, at the option of the 
issuer. 

The amendment also specifies the payment of an additional filing fee 
upon such new shares as a condition to such filing, requires the filing 
of prospectuses at appropriate intervals by amendment to the regis- 
tration statements of such issuers, preserve section 11 liabilities with 
respect to such amendments, and extends the statute of limitations 
provided in section 13 so as to date the commencement of the offering 
from the latest amendment. In effect, this provision recognizes the 
special registration problems eet by investment companies en- 
gaged in making continuous offerings by providing machinery for the 
continuous registration of their shares without sacrifice of disclosure 
standards or liabilities to investors. 

As has been stated in my letter dated January 25, 1953, addressed 
to Chairman Capehart, a number of conferences have been held by the 
Commission with Senator Bush, chairman of the subcommittee along 
with Messrs. McMurray and Donaldson of the committee staff, and 
with groups which had proposed various items of legislation. All of 
the Commissioners, as well as many members of the staff, have been 
active in many discussions both with respect to policy and draftsman- 
ship. Commissioner J. Sinclair Armstrong, in the allocation of re- 
sponsibilities among Commissioners, has concerned himself in more 
detail than the rest of us with the actual problems of draftsmanship. 
He is prepared at this time or later to submit a more detailed section- 
by-section analysis of the bill. 

I will be happy to answer any further questions which any of the 
committee may have, but in view of the technical nature of the subject 
matter I may occasionally call on one of the other Commissioners or 
a member of the staff. 

Senator Busn. Senator Bennett. 

Senator Bennerr. No questions, Mr. Chairman. 

Senator Bus. We will recess until 2 o’clock, and reconvene in room 
G-16, which is the Interstate and Foreign Commerce Committee hear- 
ing room. 

I suggest the members of the Commission be there, too, in case 
questions come up. 
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Thank you very much for your very fine presentation this morning. 

Mr. Demouer. I wonder if, in connection with my presentation, I 
could put into the record, rule 425, under the Securities Act, which 
prescribes the legend concerning the fact that the Commission does not 
approve securities. I read the legend. 

Senator Busu. Without objection, it is so ordered. 

(The information referred to follows:) 

Rule 425. Statement required in all prospectuses. 

There shall be set forth on the outside front cover page of every prospectus 
the following statement in capital letters printed in boldface roman type at 
least as large as 10-point modern type and at least 2 points leaded : 

THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED 
BY THE SECURITIES AND EXCHANGE COMMISSION NOR HAS THE 
COMMISSION PASSED UPON THE ACCURACY OR ADEQUACY OF THIS 
PROSPECTUS. ANY REPRESENTATION TO THE CONTRARY IS A CRIM- 
INAL OFFENSE. 


(Whereupon, at 12:05 p. m. the subcommittee recessed to reconvene 
at 2 p.m. in room G-16, United States Capitol.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m. in room G-16, United 
States Capitol, Senator Prescott Bush, presiding.) 

Senator Busu. The committee will be in order. 

I would like to direct this question to the Chairman of the Com- 
mission. 

Section 4 (2), on its face, appears to provide an exemption to a 
person who performs only usual brokerage functions in executing 
unsolicited customers’ orders, even though the orders to sell may 
have been given him by a person who controls the issuer of the securi- 
ties. 

I understand that it has been so construed by the Commission and 
the industry up to 1946, when the Commission issued its opinion in 
the case of Ira Haupt & Co. (238. E. C. 589). 

I understand further that that opinion has raised substantial doubt 
as to the scope of the exemption, in that it may be interpreted as mean- 
ing that a person executing “sell” orders, on behalf of the controlling 
person, is performing underwriting rather than brokerage functions, 
and thus, cannot avail himself of the exemption. 

What action does the Commission propose to take in this matter? 

Mr. Demmuer. The Commission has given some thought to that 
problem, Mr. Chairman, and the staff is drafting for submission to the 
Commission a rule which would provide in substance that a person 
who acts as a broker—that is, as an agent rather than as a principal— 
in executing a sell order by a controlling person, may rely upon the 
exemption to which you referred if he persoras only normal broker- 
age functions and does not solicit people to buy the securities. 

Senator Busu. Are there any other matters you would like to dis- 
cuss, now, before we call the next witness / 

Mr, Demmuer. We can, at this time, or at a later time, if you wish 
to get on with the other witnesses, submit the errata in the printed 
bill. We have some typographical and similar errors which should 
be called to the committee's attention in order that they may be cor- 
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rected. However, that could be done later, as well as now, at the 
committee’s discretion. 
Senator Busu. Is that apt to take very long? 


STATEMENT OF MANUEL F. COHEN, COUNSEL, DIVISION OF CORPO- 
RATION FINANCE, SECURITIES AND EXCHANGE COMMISSION 


Mr. Conen. It would take about 5 minutes. 

Senator Busn. Why can’t you just submit the material to go into 
the record at this point and we can act on it then, unless it involves 
some discussion or explanation / 

Mr. Conen. I have it handwritten, but I also have a copy of the 
bill with the suggested changes shown. If I may submit it, I think 
it is self-explanatory. It conforms with the approved legislative 
style, as we understand it. 

Senator Busn. If the Chairman of the SEC doesn’t object, we will 
simply receive that, then, for the record, and pass on to the next 
witness. 

Mr. Conen. I will insert a copy of the bill showing the suggested 
corrections, deletions in line type and additions in italics. 

Senator Busn. You may submit that. 

Mr. Coven. Yes, sir. 

(The document referred to follows:) 


[S. 2846, 838d Cong., 2d sess.] 
[Omit the part in line type and insert the part printed in italic] 


A BILL To amend certain provisions of the Securities Act of 1933, as amended, the 
Securities Exchange Act of 1934, as amended, the Trust Indenture Act of 1939, and the 
Investment Company Act of 1940 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE I—AMENDMENTS TO SECURITIES ACT OF 1933, AS AMENDED 


Section 1. Paragraph (38) of section 2 of the Securities Act of 1933 is amended 
to read as follows: 

“(3) The term ‘sale’ or ‘sell’ shall include every contract of sale or disposition 
of a security or interest in a security, for value. The term ‘offer to sell,’ ‘offer 
for sale,’ or ‘offer’ shall include every attempt or offer to dispose of, or solicitation 
of an offer to buy, a security or interest in a security, for value. The terms 
defined in this paragraph and the term ‘offer to buy’ as used in subsection 
(c) of section 5 shall not include preliminary negotiations or agreements between 
an issuer (or any person directly or indirectly controlling or controlled by an 
issuer, or under direct or indirect common control with an issuer) and any under- 
writer or among underwriters who are or are to be in privity of contact with an 
issuer (or any person directly or indirectly controlling or controlled by an issuer, 
or under direct or indirect common control with an issuer). Any securities 
given or delivered with, or as a bonus on account of, any purchase of securities 
or any other thing, shall be conclusively presumed to constitute a part of the 
subject of such purchase and to have been offered and sold for value. The issue 
or transfer of a right or privilege, when originally issued or transferred with a 
security, giving the holder of such security the right to convert such security 
into another security of the same issuer or of another person, or giving a right 
to subscribe to another security of the same issuer or of another person, which 
right cannot be exercised until some future date, shall not be deemed to be 
an offer or sale of such other security; but the issue or transfer of such other 
security upon the exercise of such right of conversion or subscription shall be 
deemed a sale of such other security.” 


42846—54— 
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Sec, 2. Paragraph (8) of section 2 of the Securties Act of 1933 is amended to 
read as follows: 

“(8) The term ‘registration statement’ means the statement provided for in 
section 6, and includes any amendment thereto and any report, document, or 
memorandum filed as part of such statement or incorporated therein by refer- 
ence.” 

Sec. 3. Paragraph (10) of section 2 of the Securties Act of 1933, as amended, 
is amended to read as follows: 

“(10) The term ‘prospectus’ means any prospectus, notice, circular, advertise- 
ment, letter, or conmunication, written or by radio or television, which offers 
any security for sale or confirms the sale of any security; except that (a) a 
communication sent or given after the effective date of the registration state- 
ment (other than a prospectus permitted under subsection (b) of section 10) 
shall not be deemed a prospectus if it is proved that prior to or at the same 
time with such communication a written prospectus meeting the requirements 
of subsection (a) of section 10 at the time of such communication was sent 
or given to the person to whom the communication was made and (b) a notice, 
circular, advertisement, letter ef or communication in respect of a security shall 
not be deemed to be a prospectus if it states from whom a written prospectus 
meeting the requirements of section 10 may be obtained and, in addition, does 
no more than identify the security, state the price thereof, state by whom orders 
will be executed, and contain such other information as the Commission, by 
rules or regulations; deemed necessary or appropriate in the public interest 
and for the protection of investors, and subject to such terms and conditions 
as may be prescribed therein, may permit.” 

Sec. 4. Paragraph (11) of section 2 of the Securities Act of 1933 is amended 
by inserting the words “offers or’ before the word “sells”. 

Sec. 5. Paragraph (11) of section 3 (a) of the Securities Act of 1933, as 
amended, is amended by inserting the words “offered and” before the word 
“sold”. 

Sec. 6. Subsection (b) of section 3 of the Securities Act of 1933, as amended, 
is amended by striking out “$300,000” where it appears in such subsection and 
inserting in lieu thereof “$500,000”. 

Sec. 7. Section 4 (1) of the Securties Act of 1933, as amended, is amended 
to read as follows: 

“Sree. 4. The provisions of section 5 shall not apply to any of the following 
transactions: 

“(1) Transaction by any person other than an issuer, underwriter, or dealer ; 
transactions by an issuer not involving any public offering; or transactions by 
a dealer (including an underwriter no longer acting as an underwriter in re- 
spect of the security involved in such transaction), except transactions taking 
place prior to the expiration of forty days after the first date upon which the 
security was bona fide offered to the public by the issuer or by or through an 
underwriter and transactions in a security as to which a registration statement 
has been filed taking place prior to the expiration of forty days after the effec- 
tive date of such registration statement or prior to the expiration of forty 
days after the first date upon which the security was bona fide offered to the 
public by the issuer or by or through an underwriter after such effective date, 
whichever is later (excluding in the computation of such forty days any time 
during which a stop order isued under section 8 is in effect as to the security), 
and except transactions as to securties constituting the whole or a part of an 
unsold allotment to or subscription by such dealer as a participant in the dis- 
tribution of such securities by the issuer or by or through an underwriter.” 

Sec. 8. Section 5 of the Secutries Act of 1933 is amended to read as follows: 

“(a) Unless a registration statement is in effect as to a security, it shall be 
unlawful for any person, directly or indirectly— 

“(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to sell such security 
through the use or medium of any prospectus or otherwise; or 

“(2) to carry or cause to be carried through the mails or in interstate 
commerce, by any means or instruments of transportation, any such security 
for the purpose of sale or for delivery after sale. 

“(b) It shall be unlawful for any person, directly or indirectly— 

“(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to carry or transmit any 
prospectus relating to any security with respect to which a registration 
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statement has been filed under this title, unless such prospectus meets the 
requirements of section 10; or 

‘(2) to carry or cause to be carried through the mails or in interstate 
commerce any such security for the purpose of sale or for delivery after 
sale, unless accompanied or preceded by a prospectus that meets the re- 
quirements of subsection (a) of section 10. 

““e) It shall be unlawful for any person, directly or indirectly, to make use 
of any means or instruments of transportation or communication in interstate 
commerce or of the mails to offer to sell or offer to buy through the use or 
medium of any prospectus or otherwise any security, unless a registration state- 
ment has been filed as to such security, or while the registration statement is the 
subject of a refusal order or stop order; or (prior to the effective date of the 
registration statement) any public proceeding or examination; under section 8.” 

Sec. 9. Section 10 of the Securities Act of 1933, as amended, is amended to 
read as follows: 

“(a) Except to the extent otherwise permitted or required pursuant to this 
subsection or subsections (c), (d), or (e)— 

“(1) a prospectus relating to a security other than a security issued by a 
foreign government or political subdivision thereof, shall contain the information 
contained in the registration statement, but it need not include the documents 
referred to in paragraphs (28) to (32), inclusive, of schedule A; 

“(2) a prospectus relating to a security issued by a foreign government or 
political subdivision thereof shall contain the information contained in the 
registration statement, but it need not include the documents referred to in 
paragraphs (18) and (14) of schedule B; 

“(3) notwithstanding the provisions of paragraphs (1) and (2) of this 
subsection (a) when a prospectus is used more than nine months after the effec- 
tive date of the registration statement, the information contained therein shall 
be as of a date not more than sixteen months prior to such use, so far as such 
information is known to the user of such prospectus or can be furnished by such 
user without unreasonable effort or expense + oF. 

“i44) there may be emitted from aay prespeetus any of the information pequired 
under this stbseetion ta} whieh the Commission may by pules or regulations 
designate as net being neecssary er appropriate im the puble interest op fer the 
Protection ef Hvesters: 

“(b) In addition to the prospectus permitted or required in subsection (a) 
the Commission shall by rules or regulations deemed necessary or appropriate 
in the public interest or for the protection of investors permit the use of a 
prospectus for the purposes of subsection (b) (1) of section 5 which omits in 
part or summarizes information in the prospectus specified in subsection (a). 
A prospectus permitted under this subsection shall, except to the extent the 
Commission by rules or regulations deemed necessary or appropriate in the 
public interest or for the protection of investors otherwise provides, be filed as 
part of the registration statement but shall not be deemed a part of such regis- 
tration statement for the purposes of section 11. The Commission may at any 
time issue an order preventing or suspending the use of a prospectus permitted 
under this subsection (b), if it has reason to believe that such prospectus has 
not been filed (if required to be filed as part of the registration statement) or 
includes any untrue statement of a material fact or omits to state any material 
fact required to be stated therein or necessary to make the statements therein, 
in the light of the circumstances under which such prospectus is or is to be used, 
not misleading. Upon issuance of an order under this subsection, the Commission 
shall give notice of the issuance of such order and opportunity for hearing by 
personal service or the sending of confirmed telegraphic notice. The Commission 
shall vacate or modify the order at any time for good cause or if such prospectus 
bas been filed or amended in accordance with such order. a 

“(¢) Any prospectus shall contain such other information as the Commission 
may by rules or regulations require as being necessary or appropriate in the 
public interest or for the protection of investors. There may be omitted from 
any prospectus any of the information required under subsection (a) which the 
Commission may by rules or regulations designate as not being necessary or ap- 
propriate in the public interest or for the protection of investors. 

“(d) In the exercise of its powers under subsections (a), (b), or (c), the 
Commission shall have authority to classify prospectuses according to the nature 
and circumstances of their use or the nature of the security, issue, issuer, or 
otherwise, and, by rules and regulations and subject to such terms and condi- 
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tions as it shall specify therein, to prescribe as to each class the form and con- 
tents which it may find appropriate and consistent with the public interest and 
the protection of investors. 

“(e) The statements or information required to be included in a prospectus by 
or under authority of subsections (a), (b), (c), or (d), when written, shall be 
placed in a conspicuous part of the prospectus and, except as otherwise permitted 
by rules or regulations, in type as large as that used generally in the body of 
the prospectus. 

“(f) In any case where a prospectus consists of a radio or television broad- 
cast, copies thereof shall be filed with the Commission under such rules and 
regulations as it shall prescribe. The Commission may by rules and regulations 
require the filing with it of forms and prospectuses used in connection with the 
offer or sale of securities registered under this title.” 

Sec. 10. Section 12 of the Securities Act of 1933 is amended by inserting the 
words “offers or” before the word “sells” in clauses (1) and (2) thereof. 

Sec. 11. Section 17 (a) of the Securities Act of 1933 is amended by inserting 
the words “offer or’ before the word “sale” in the introductory clause thereof. 

Sec. 12. Section 22 (a) of the Securities Act of 1933 is amended by inserting 
the words “offer or” before the word “sale” in the second sentence thereof. 


TITLE II—AMENDMENTS TO SECURITIES EXCHANGE ACT OF 1934, AS 
AMENDED 


Sec. 201. Paragraph (d) of section 11 of the Securities Exchange Act of 1934 
is amended by striking out the words “six months’ where they appear in such 
paragraph and inserting in lieu thereof the words “thirty days’. 

Sec. 202. The last sentence of paragraph (d) of section 12 of the Securities 
Exchange Act of 1934 is hereby repealed. 


TITLE III—AMENDMENTS TO TRUST INDENTURE ACT OF 1939 


Sec. 301. (a) Paragraph (1) of section 303 of the Trust Indenture Act of 1939 
is amended by deleting the words “as heretofore amended”. 

(b) Paragraph (2) of section 303 of the Trust Indenture Act of 1939 is amended 
to read as follows: 

“(2) The terms ‘sale,’ ‘sell,’ ‘offer to sell,’ ‘offer for sale,’ and ‘offer’ shall 
include all transactions included in such terms as provided in paragraph (3) 
of section 2 of the Securities Act of 1933, except that an offer or sale of a certifi- 
cate of interest or participation shall be deemed an offer or sale of the security 
or securities in which such certificate evidences an interest or participation if and 
only if such certificate gives the holder thereof the right to convert the same into 
such security or securities.” 

(c) Paragraph (3) of section 303 of the Trust Indenture Act of 1939 is amended 
to read as follows: 

“(3) The term ‘prospectus’ shall have the meaning assigned to such term in 
paragraph (10) of section 2 of the Securities Act of 1933, except that in the case 
of securities which are not registered under the Securities Act of 1933, such term 
shall not include any communication (A) if it is proved that prior to or at the 
same time with such communication a written statement if any required by 
section 306 was sent or given to the persons to whom the communication was 
made, or (B) if such communication states from whom such statement may be 
obtained (if such statement is required by rules or regulations under paragraphs 
(1) or (2) of subsection (b) of section 306), and, in addition, does no more than 
identify the security, state the price thereof, a#4 state by whom orders will be 
executed and contain such other information as the Commission, by rules or 
regulations deemed necessary or appropriate in the public interest or for the 
protection of investors, and subject to such terms and conditions as may be 
prescribed therein, may permit.” 

(d) Paragraph (4) of section 303 of the Trust Indenture Act of 1939 is amended 
by inserting the words “offers or” before the word “sells”. 

Sec. 302. Subsection (b) of section 304 of the Trust Indenture Act of 1939 is 
amended by deleting the words “as heretofore amended”. 

Sec. 303. Subsection (c) of section 305 of the Trust Indenture Act of 1939 is 
amended to read as follows: 

“(c) A prospectus relating to any such security shall include to the extent 
the Commission may prescribe by rules and regulations as necessary and appro- 
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priate in the public interest or for the protection of investors, as though such 
inclusion were required by section 10 of the Securities Act of 1933, a written 
statement containing the analysis set forth in the registration statement, of any 
indenture provisions with respect to the matters specificed in paragraph (2) of 
subsecion (a) of this section, together with a supplementary analysis, prepared 
by the Commission, of such provisions and of the effect thereof, if, in the opinion 
of the Commission, the inclusion of such supplementary analysis is necessary 
or appropriate in the publie interest or for the protection of investors, and the 
Commission so declares by order after notice and, if demanded by the issuer, 
opportunity for hearing thereon. Such order shall be entered prior to the 
effective date of registration, except that if opportunity for hearing thereon is 
demanded by the issuer such order shall be entered within a reasonable time 
after such opportunity for hearing.” 

Sec, 304. Section 306 of the Trust Indenture Act of 1939 is amended to read 
as follows: 

“Sec. 306. (a) In the case of any security which is not registered under the 
Securities Act of 19383 and to which this subsection is applicable notwithstanding 
the provisions of section 804, unless such security has been or is to be issued 
under an indenture and an application for qualification is effective as to such 
indenture, it shall be unlawful for any person, directly or indirectly— 

“(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to sell such security 
through the use or medium of any prospectus or otherwise; or 

“(2) to carry or cause to be carried through the mails or in interstate 
commerce, by any means or instruments of transportation, any such security 
for the purpose of sale or for delivery after sale. 

“(b) In the case of any security which is not registered under the Securities 
Act of 1933, but which has been or is to be issued under an indenture as to which 
an application for qualification is effective, it shall be unlawful for any person, 
directly or indirectly— 

“(1) to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to carry or transmit any 
prospectus relating to any such security, unless such prospectus, to the 
extent the Commission may prescribe by rules and regulations as necessary 
and appropriate in the public interest or for the protection of investors, 
includes or is accompanied by a written statement that contains the infor- 
mation specified in subsection (c) of section 305; or 

“(2) to carry or to cause to be carried through the mails or in interstate 
commerce any such security for the purpose of sale or for delivery after 
sale, unless, to the extent the Commission may prescribe by rules and 
regulations as necessary or appropriate in the public interest or for the 
protection of investors, accompanied or preceded by a written statement 
that contains the information specifled in subsection (c) of section 305. 

“(c) It shall be unlawful for any person, directly or indirectly, to make use 
of any means or instruments of transportation or communication in interstate 
commerce or of the mails to offer to sell through the use or medium of any 
prospectus or otherwise any security which is not registered under the Securities 
Act of 1933 and to which this subsection is applicable notwithstanding the 
provisions of section 304, unless such security has been or is to be issued under 
an indenture and an application for qualification has been filed as to such in- 
denture, or while the application is the subject of a refusal order or stop order; 
or (prior to qualification) any public proceeding or examination; under section 
807 (c).” 

Sec. 805. Section 324 of the Trust Indenture Act of 1989 is amended by 
deleting the words “issuing or selling” and inserting in lieu thereof the words 
“offering, selling, or issuing”. 


TITLE IV—AMENDMENTS TO INVESTMENT COMPANY ACT OF 1940 


Sec. 401. Section 2 (a) (30) of the Investment Company Act of 1940 is 
amended to read as follows: 

“(30) ‘Prospectus’, as used in section 22, means a written prospectus intended 
to meet the requirements of section 10 (a) of the Securities Act of 1933 and 
currently in use. As used elsewhere, ‘prospectus’ means a prospectus as defined 
in the Securities Act of 1933.” 

Sec. 402. Subsection (d) of section 24 of the Investment Company Act of 
1940 is amended by adding the following at the end thereof: “The exemption 
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provided by the third clause of section 4 (1) of the Securities Act of 1933, as 
amended, shall not apply to any transaction in a security issued by a face-amount 
certificate company or in a redeemable security issued by an open-end manage- 
ment company or unit investment trust, if any other security of the same class 
is currently being offered or sold by the issuer or by or through an underwriter 
in a distribution which is not exempted from section 5 of said Act, except to such 
extent and subject to such terms and conditions as the Commission, having due 
regard for the public interest and the protection of investors, may prescribe by 
rules or regulations with respect to any class of persons, securities, or trans- 
actions.” 

Sec. 408. Section 24 of the Investment Company Act of 1940 is amended by 
adding at the end thereof a new subsection (e) as follows: 

“(e) (1) A registration statement under the Securities Act of 1933 relating 
to a security issued by a face-amount certificate company or a redeemable 
security issued by an open-end management company or unit investment trust 
may be amended after its effective date so as to increase the securities specified 
therein as proposed to be offered. At the time of filing such amendment there 
shall be paid to the Commission a fee, calculated in the manner specified in 
section 6 (b) of said Act, with respect to the additional securities therein 
proposed to be offered. 

“(2) The filing of such an amendment to a registration statement under 
the Securities Act of 1933 shall not be deemed to have taken place unless it is 
accompanied by a United States postal money order or a certified bank check 
or cash for the amount of the fee required under paragraph (1) of this 
subsection. 

“(3) For the purposes of section 11 of the Securities Act of 1933, as amended, 
the effective date of the latest amendment filed pursuant to this subsection or 
otherwise shall be deemed the effective date of the registration statement with re- 
spect to securities sold after such amendment shall have become effective. For the 
purposes of section 13 of the Securities Act of 1933, as amended, no such security 
shall be deemed to have been bona fide offered to the public prior to the effective 
date of the latest amendment filed pursuant to this subsection. Except to the 
extent the Commission otherwise provides by rules or regulations as appropriate 
in the public interest or for the protection of investors, no prospectus relating 
to a security issued by a face-amount certificate company or a redeemable 
security issued by an open-end management company or unit investment trust 
which varies for the purposes of subsection (a) (3) of section 10 of the Securities 
Act of 1933 from the latest prospectus filed as a part of the registration state- 
ment shall be deemed to meet the requirements of said section 10 unless filed as 
part of an amendment to the registration statement under said Act and such 
amendment has become effective.” 


Senator Busu. Mr. Demmler, do you have anything further to say 
before we proceed ? 

Mr. Demnter. I don’t believe so, sir; thank you very much. 

Senator Busn. Has Mr. McCormick come in? I promised we 
would put him on first, because he wanted to go. Maybe he has gone. 

Mr. Dixon. I think if he gets away today it will be all right, sir. 

Senator Bus. Will Mr. Edward C. George come forward, please ? 
Mr. George is chairman of the board of governors, National Asso- 
ciation of Securities Dealers, Inc. 

Will you give us your name, and the names of your associates ? 


STATEMENT OF EDWARD C. GEORGE, CHAIRMAN, BOARD OF GOV- 
ERNORS, NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


Mr. Grorce. They are in the statement I have prepared. 
Senator Busu. Do you wish to read your statement? 
Mr. Grorae. I wish to read it, sir. 

Senator Busu. You may proceed in your own way, then. 
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Mr. Grorce. I am Edward C. George, of Chicago, Il. I am chair- 
man of the board of governors of the National Association of Secu- 
rities Dealers, Inc., for the year 1954, and a vice president and direc- 
tor of Harriman Ripley & Co., Inc., of New York. I am appearing 
before this committee today as a representative of the board of 
governors and members of the National Association of Securities 
Dealers, Inc., in connection with S. 2846, introduced into the Senate 
under date of January 27, 1954, by the chairman of the committee, 
Senator Homer E. Capehart, of Indiana. We appreciate the oppor- 
tunity to appear in connection with this bill. 

Before discussing the merits of this bill, I would like to make two 
brief comments. The association which I represent is a registered 
securities association, organized pursuant to the provisions of the 
Maloney Act amendment to the Securities Exchange Act, adopted 
in 1938. Among the purposes of that association are the regulation 
of members in their business practices, the promotion of high stand- 
ards of commercial honor and the protection of investors. Our asso- 
ciation, as of this date, has 3,055 members throughout the United 
States, of the approximately 4,119 registered brokers and dealers. 

I would also like to state to members of the committee that associated 
with me at this table and in this statement are Mr. Clarence A. Bickel, 
of the Robert W. Baird Co. of Milwaukee, Wis., who is a former 
chairman of the board of governors of the association; Mr. Walter I. 
Cole, of Beecroft, Cole & Co. of Topeka, Kans., who is a member of 
the board of governors of the association and is chairman of the 
legislation committee of that board; Mr. Wallace H. Fulton, of Wash- 
ington, D. C., who is executive director of the association; and Mr. 
John W. Lindsey, of Washington, D. C., who is counsel to the 
association. 

I have requested the opportunity of having these men appear with 
me not only for assistance to me, but because I believe that they will 
be helpful with any questions the committee may wish to ask with 
respect. to this statement, or otherwise. These individuals will also 
be helpful both to the committee and to me in explaining matters 
with which they may be more familiar than I, in relation to their own 
particular type of business. 

I believe I should also state that Mr. Fulton and Mr. Lindsey have 
actively cooperated with the Commission and have attended several 
informal meetings called by the chairman of this subcommittee in 
connection with general discussions of the present law and the pro- 
posed amendments here under consideration. 

Under date of January 5, 1954, Mr. Fulton advised Mr. Ralph 
Demmler, Chairman of the Securities and Exchange Commission, that 
the board of governors of our association is in general accord with the 
principles encompassed by the bill subsequently introduced by Senator 
Capehart, and would support these proposals before the Congress. I 
wish to state further that if we, as individuals, as an organization, or 
as a board of governors, had any belief that these proposals would in 
any way reduce or adversely affect investor protections in the present 
law, we would not be in favor of the proposed legislation. 

It seems to me that what this legislation, if enacted, will do, is 
broadly two things. First of all the original intent of Congress, at 
the time of the passage of the Securities Act of 1933, will be realized 
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to a much greater extent in that accurate information with respect 
to prospective issues of securities to be offered will be broadly dis- 
seminated to prospective purchasers prior to any time of legal sale; 
and, secondly, the legislation will preserve the basic protections to 
investors written into the Securities Act of 1933 as originally 
intended. 

With that preface, I would like briefly to review for the committee 
what this bill will do from the standpoint of both prospective investors, 
and the securities business. You have already heard from represent- 
atives of the Securities and Exchange Commission, and they have done 
a thorough explanatory job. However, from the point of view of 
the business, it seems to us that some things are important and should 
be said. 

First of all, provision is made for offerings of securities to customers 
during the period before the issue is effec ‘tive for sale. This is the so- 
called” waiting period. “Offers” or “solicitations of offers to buy” 
may be made under this proposal by a proposed prospectus, and an 
offering circular which is not as full or complete as the prospectus, 
but which will, we believe and hope, have the effect of influencing 
prospective buyers to obtain the full prospectus. Also, advertising 
by means of what we call a “tombstone” advertisement will be per- 
mitted. Again, we hope with the result that prospective customers 
will be influenced to obtain the full information in the official pros- 

ectus. 

It should be said that under current law, actual “offers” or “solicita- 
tions of offers to buy” during the waiting period constitute, by defini- 
tion, a “sale” within the meaning of the law, and thus, inasmuch as 
a registration statement with the Securities and Exchange Commis- 
sion is not in effect, a violation of law. 

It should be clearly understood that under this proposal no sale 
may legally be made until the registration statement is fin: lly cleared 
by and effective with the Securities and Exchange Commission. 

At that point, as a matter of business practice, if interested persons 
have had all the prior information here suggested, they should be in 
a position to make up their minds whether they are interested in the 
specific securities being offered. This is different from the current 
situation under present law wherein any “offer” or “solicitation of an 
offer to buy” constitutes a sale. Such offers under present law are 
unlawful and have had the effect of impeding the distribution of fair, 
proper, and explanatory statements and information to prospective 
buyers. 

The original intention of the Congress, we have always understood, 
was to require the distribution of this information during the waiting 
period so that investors could be informed. However, because of the 
statutory definitions previously mentioned, and_ inter pretations 
thereof, many types of information dissemination have been inter- 
preted as being sales in violation of section 5 of the current statute. 
Therefore, as a practical business matter, we have been hesitant to 
inform our customers in view of the substantial legal liabilities 
involved. 

Customers, therefore, have had difficulty in obtaining information. 
The original intent of the Congress to provide that investors be in- 
formed about a security as soon as possible has, to some extent, been 
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defeated. As a result, a dealer who does not abide by the law, either 
intentionally or through misunderstanding, takes an unfair advantage 
of his competitors who do abide by the letter and spirit of the law. 

This proposal woul 1 permit, by the separation of the definition of 

“offer” and “sale,” the distribution of this preliminary information 
without any fear of violation of law during the waiting period prior 
to the registration statement being cleared by and effective with the 
SEC. This, we believe, will aid our business, will help to protect 
investors, and will carry out the basic and original intent of the 
Congress. . 

Senator Busn. Do you feel that the changing of this law as pro- 
posed, which you so enthusia stically recomme md, will enable dealers 
to make broader their offerings? “In other words, to cover more 
ground, to get around to the smaller investors better, to get more 
offerings of the same security, indeed, to the investing public? Do 
you believe it will have that effect ¢ 

Mr. Greorce. Yes; I do. 

Senator Busu. Do you believe that is desirable? 

Mr. Grorce. Yes; I do. 

Senator Busn. To broaden the market for securities? 

Mr. Grorae. Yes. 

Senator Busy. And to give the investors a better opportunity to 
get the good securities, or any securities ¢ 

Mr. Grorcr. I think it will afford them that opportunity. 

Senator Busu. Do you think there is anything in the criticism 
that the practices that we suggested we get away from have tended 
to restrict offerings to the professionals, so to speak, rather than the 
smaller investor ¢ 

Mr. Grorce. I don’t think it is restricted as much, perhaps, to the 
sophisticated or professional | myer, but I know that people in our 
business are—well, they just don’t make the offerings that would be 
permitted under this law because of the violations that might fall 
upon them. 

Senator Busn. So the point is, if this is adopted, it would give the 
selling organizations a chance to cover a lot more ground prior to 
the time they are able to take orders ? 

Mr. Grorae. I don’t think there is any question about it. 

Senator Busn. Than has heretofore been the case ? 

Mr. Grorcr. I don’t think there is any - stion about it. 

Senator Busn. And that, in your view, is altogether desirable ? 

Mr. Grorce. I think so. 

In connection with all of this matter of distribution of informat ion, 
I hasten to state that no one has suggested, nor is there any provision 
in this proposal, which would in any way lessen the liability provis- 
ion of the statute. 

I have, up to this moment, been discussing what may be done during 
the so-called waiting period under this proposal, and its impact on 
investors and our business. With one basic exception, this proposal 
does not alter the current law with respect to permissible practices and 
procedures after a registration statement is cleared by and effectively 
registered with the SEC. 

That provision of this proposed amendment, which we believe to 
be very important, relates to the period within which a dealer or under- 
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writer must deliver to a buying customer a prospectus containing all 
of the official information relating to the issuer and the security being 
offered. This, as you know, in the current law, is required for a perio 
of 12 months. Under this proposal, a prospectus would be delivered 
to every buyer at least for a period of 40 days after the clearance by 
the Commission and the effectiveness of the registration statement. 

In addition, any dealer or underwriter selling securities, initially 
taken down in a distribution and not sold within 40 days, would have 
to continue to supply a prospectus until his allotment is sold. For 
example, if a firm participated in an underwriting of securities and 
did not sell all of its original participation within the 40-day period, 
it would have to continue to deliver a prospectus until its share of the 
issue is sold. It is the general opinion in and experience of our busi- 
ness and, I believe, the Securities and Exchange Commission concurs, 
that in the usual offering, a period of 40 days more than covers the 
initial distribution. Therefore, it is our opinion that all purchasers 
in an original distribution would be covered in that period and would, 
of course, receive a prospectus. Indeed, we are of the certain opinion 
that such buyers or offerees should receive a prospectus. 

The effect of this provision, reducing the prospectus delivery period 
as stated, as a normal business practice, is that there would be a sav- 
ing insofar as the number of prospectuses required is concerned, there 
would be a saving in handling and mailing costs, and there would be 
no loss of information to the investing public. 

It should be noted that these proposals do not change one other im- 
portant feature of prospectus availability, which is that this informa- 
tion should be available to dealers generally, to rating agencies, to 
investment counsel, and to other professionals in the securities busi- 
ness so that they can be adequately informed and can in turn inform 
their clients and customers. 

Another aspect of these proposals which we believe is important 
from a business and investor standpoint is that the Commission may, 
by rule, provide that the preliminary prospectus may be supplemented 
after the effective date of the registration statement by the addition of 
minor items and become the official prospectus. 

Our country is a large one and we often have trouble accomplish- 
ing adequate distribution of these prospectuses around the country in 
such time that all dealers may have them for use on the date w hen the 
registration statement is cle: ared and effective with the Commission. 
It is our hope and our belief that this procedure which we have called 
the two-step prospectus will, in large measure, cure this problem and 
put all dealers on the same footing in connection with the distribution 
of a new offering and remove any competitive disadvantage by reason 
of location. 

There is a further provision in the proposed bill upon which I 
would like to make a short comment. The present law provides that 
the Securities and Exchange Commission may, by rule or regulation, 
exempt from the full registration requirements offerings of securities 
in any given calendar year under $300,000 in amount. There have 
been many such offerings in recent years. Mr. Bickel and Mr. Cole 
have handled such issues and are familiar with the problems involved. 
The proposed bill would increase this exemption to $500,000. The 
board of governors of the association and its members are in favor of 
this proposal. 
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There are also provisions contained in the bill with respect to invest- 
ment companies. Many members of the association specialize in the 
sale of the shares of open-end investment companies which are subject 
to the registration provisions of the Securities Act of 1933 and the 
Investment C ompany Act of 1940. 

Senator Busu. Would Mr. Bickel and Mr. Cole like to have some- 
thing to say about the advantages of this proposal ? 

Mr. Grorce. They are available if you care to ask questions. 

Senator Busu. Very well; proceed. 

Mr. Grorce. Many other members of the association, in addition 
to their other securities business, do a substantial business with cus- 
tomers in such shares. We feel that these proposals, relating to the 
investment companies, are sound and we are in favor of their adoption. 

We understand that representatives of the investment companies 
will testify before this subcommittee and, therefore, we will confine 
ourselves to this reference to the provisions of the bill which affect 
them. 

Before concluding, there is one point which I feel I must make. 
The civil and criminal liability provisions of this act are not involved 
in this bill and no change is suggested. The basic protections con- 
tained in the Securities Act of 1933 result, in our opinion, from the 
requirements of registration and the liability provisions set forth in 
sections 11, 12, and 17 of that statute. We do not believe that any 
proposal is made here which would in any way weaken or alter the 
effect of those provisions. 

In conclusion, Mr. Chairman, it is our belief that this proposal, if 
enacted, will have the following results: 

1. Investors will be able to obtain information with respect to 
new offerings in a form and at a time at which they are not now able 
to obtain it. This, we believe, is consistent with the original intent of 
the Congress. 

2. Investor protections contained in the act have not been weakened, 
but, indeed. by reason of permission to distribute information legally, 
have been strengthened. 

The liability provisions placed in the statute for the protection 
of — have not been changed. 

Restrictions, by reason of technical definition, will, if this pro- 
aa be enacted, permit business to operate with much less difficulty 
and expense. 

The proposed increase in the regulation A exe _— from 
$300,000 to $500,000 will aid small-business concerns 1 obtaining 
needed equity capital for growth and expansion. 

Based upon all the foregoing, Mr. Chairman, it is the considered 
opinion of this organization, whose subcommittees, board of gov- 
ernors, and staff have given this matter great time and thought, that 
the enactment of this bill will be in the public interest. We suggest 
your earnest consideration and approval. 

Senator Busu. Thank you very much, Mr. George. This is a very 
excellent statement. 

Would you care to comment a little more on the question of raising 
the limitation from $300,000 to $500,000? Your testimony is certainly 
definite on the point, but there isn’t much in the way of reason be- 
hind it. 

Mr. Georer. It was mentioned in the discussion this morning, and 
I think we can sum it up and say there are two reasons. One was the 
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expense angle of it, which was covered this morning, and the other 
is that the value of the dollar has changed and the raising of it from 
$300,000 to $500,000 is probably not much more than when the figure 
of $800,000 was set. 

Senator Busu. Do you think this change would tend to bring the 
smaller companies more into the investment market and have a 
dampening effect on their anxiety to make private placements ? 

Mr. Grorce. If they are in need of capital, I think it would bring 
them in through this method, if the cost was reduced. 

Senator Busu. It would tend to open up the securities market to 
them to a greater extent ? 

Mr. Grorce. Certainly. They have to look at it from a dollars-and- 
cents points of view. After all, if you get to the point where you are 
paying a high percentage for your money through that method, you 
search around, perhaps, “for others. 

Senator Busn. It puts the securities market in a better competitive 
position, perhaps, which is to the advantage of the issuer, is that right, 
if he has more than one place to go? 

Mr. Grorce. Yes, sir. 

Senator Busu. Now, Mr. Bickel and Mr. Cole are here. I would 
be glad to hear either one of them if they have any comment to make 
in the light of this questioning. 


STATEMENT OF CLARENCE A. BICKEL, ROBERT W. BAIRD CO., 
MILWAUKEE, WIS. 


Mr. Bicker. My name is Clarence A. Bickel, Robert W. Baird & 
Co., Milwaukee, Wis. 

Just one statement on regulation A that I think should be made. 
Our association is on record, and I agree with them, that the require- 
ment of disclosure on issues of that kind is just as important as it is 
on issues that are fully registered. The SEC has changed the rules, 
requiring the use of an offering circular. That circular is a shorter 
form than the usual registered prospectus. I think that raising the 
amount from $300,000 to $500,000 will bring more of those issues 
under the jurisdiction of the Securities and Exchange Commission, 
through regulation A. 

You asked the question a moment ago whether it might broaden 
the market, and you referred to private placements. It has been 
my own experience that those issues are not as apt to go in private 
placement, but they can be offered intrastate without being subject 
to the SEC law. 

It seems to me that if the amount is larger, it will tend to give 
broader distribution. The issue itself may be larger, and because of 
the requirement for an offering circular, I think the buyer will be 
better informed by coming under the Securities Act than he would 
be if it is sold without registration intrastate without a circular. I 
think that isa rather important point that hasn’t been made. 

Senator Busu. You are satisfied that the smaller companies seek- 
ing financing would welcome this proposed change ? 

Mr. Bicxet. Yes, I think they would ; definitely. 

Senator Busu. Thank you very much. 

Does Mr. Cole wish to say anything ? 
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STATEMENT OF WALTER I. COLE, BEECROFT, COLE & C0O., 
TOPEKA, KANS. 


Mr. Coir. Iam Walter Cole from Topeka. I am one of the small 
dealers you people talk about and seldom see. 

We have discussed this matter with our dealers in our area, most 
of them being small dealers. We are very interested in the increase 
of the $300,000 exemption to $500,000. “The reasons have already 
been discussed rather fully. In addition to those reasons, of which 
Mr. Bickel mentioned one, we have, of course, the opportunity of 
handling a deal of $400,000 intrastate. We don’t like to do that 
because we prefer to go through the formality of regulation A, which 
gives us certain protection and gives the public an offering prospectus 
which meets the requirements. That is done through the SEC’s Fort 
Worth office and we get good service from them. 

There is one other thing we like in the act and that is the two-step 
prospectus which we hope and think will put us on the same basis as 
the boy in New York when it comes to an offering which he has. We 
don’t have the prospectus. This will give us a chance to offer at 
the same time he does. 

Senator Busu. Do you have any comment about the smaller busi- 
ness corporations who may, from time to time, issue securities? Do 
you think they will welcome this change? 

Mr. Corr. I am certain that is true. We have a number in our 
town who go this route and they like it. 

We also have some large corporations that do it. One utility in 
our State with about $30 million in assets has used this $300,000 deal 
a time or two, and I know they would welcome an increase to $500,000. 

Senator Busn. You feel, then, in general, all of these proposed 
changes, and particularly this one, are in the interest of smaller busi- 
ness firms, as well as the larger ones ? 

Mr. Coir. Yes, sir. 

Senator Busu. You don’t consider it discriminatory in any way? 

Mr. Corr. No, not at all. It isn’t exactly what everyone out there 
would like, but it is the best compromise we have seen to date. 

Senator Busu. Thank you very much. 

Mr. George, have you anything else to say ¢ 

Mr. Georcr. Not unless vou wish to ask some additional questions. 

Senator Busu. I think that will satisfy us. Thank you very much, 
indeed. 

Mr. McCormick, will you kindly give your name to the clerk and 
proceed in your own way ? 


STATEMENT OF EDWARD T. McCORMICK, PRESIDENT, AMERICAN 
STOCK EXCHANGE 


Mr. McCormick. My name is Edward T. McCormick. I am presi- 
dent of the American Stock Exchange, 86 Trinity Place, New York 
City. 

I am happy to be afforded this opportunity to appear before this 
committee and to present the views of my exchange concerning 8. 
2846, the bill introduced by Senator Capehart to amend various pro- 
visions of the Securities Acts administered by the Securities and Ex- 
change Commission. 
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Knowing the time pressures which constantly weigh on the shoulders 
of this committee, I shall make my remarks as brief as possible and 
shall limit them, so far as practicable, to the areas with which my 
exchange is most closely concerned. 

The amendment proposed under section 7 of the bill, which will 
amend the present provisions of section 4 (1) of the Securities Act of 
1933, is particularly significant. This is one amendment to that act 
which nearly all persons familiar with the securities business will 
agree is necessary and should be adopted as soon as practicable. As 
you know, under the act at the present time, it is necessary for dealers 
to supply a statutory prospectus to customers for a minimum period 
of 1 year after the first date on which a registered security has been 
offered to the public, or for such longer period as the dealer may 
retain any part of an unsold allotment. 

The legislative history of the act shows that the Congress intended 
that delivery of prospectuses should be necessary only while the reg- 
istered securities were in the stream of distribution, and that the 
Congress, for lack of a better yardstick, adopted the 1-year period 
as one which was safe to assume would cover the period of distribution. 
I know of no one who will deny that this period is far too long. A 
realistic approach to the problem, and one recognizing both the needs 
of investors and the mechanics of the securities distribution process, 
would warrant adoption of the amendment proposed in this bill, 
reducing the required prospectus delivery period to 40 days after the 
effective date of the registration statement. This amendment, as you 
will appreciate, also retains the requirement that any underwriter, 
so long as he is an underwriter, and any dealer who still retains a 
part of his allotment or participation, must still supply prospectuses 
until his participation or allotment is sold. 

This amendment will be of particular benefit in those circumstances 
where the registered offering consists of additional shares which, by 
reason of the fungible nature of the securities, cannot be distinguished 
by dealers from previously long-outstanding shares of the same class. 

The burden and expense which the existing law entails in this 
respect is manifest from the following hypothetical case: Suppose 
a corporation has outstanding 5 million shares of common stock listed 
on a national securities exchange, and registers under the Securities 
Act of 1933 a new offering of 500,000 additional shares of the same 
stock. Even though the distribution may be completed in 10 days, 
brokers effecting solicited transactions in this stock, and all dealers, 
unless they definitely know they are selling old shares, which is a 
practical impossibility as a general rule, must deliver a prospectus 
to the customer on each transaction for a period of 1 year from the 
effective date, and must supply a prospectus with all written solicita- 
tions to buy the security that exceed the scope of the “tombstone ad” 
allowed by section 2 (10) (b) of the act. It seems obvious to me 
that the Congress did not intend to impose such an unreasonable and 
purposeless burden upon the industry. 

We earnestly hope that the Congress will act favorably upon this 
amendment. 

Sections 201 and 202 of title II of the bill represent amendments 
to the Securities Exchange Act of 1934, which are both important 
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for the industry and represent no reduction whatsoever, in my mind, 
in the protections afforded to investors under the statute. 

Section 201, which amends paragraph (d) of section 11 of the act, 
evidences a realistic approach to the offering of new issues of securities 
on a cash basis. The reduction of the time element from 6 months 
to 80 days is adequate to insure that a broker-dealer subject to the 
statute “will not induce his customers to buy on credit securities which 
he has undertaken to distribute to the public.” 

That is a quotation from the legislative history relating to the 
original section. 

The amendment to paragraph (d) of section 12 of the act pro- 
posed in section 202 of the bill is a salutary measure, striking from 
the act as it does a provision which was neither practicable nor 
necessary. The soundness of the policy of leaving control of “when 
issued” exchange trading within the authority of the Commission is 
clearly supported by its record for many years. The further clari- 
fication of this police: y provided in this amendment is merely a recog- 
nition of the Commission’s long experience and ability to handle this 
somewhat complex problem by appropriate rules and regulations, 
and a commonsense solution of the regulation of an area of permissive 
trading. 

I should like to speak specifically about one further item. I am 
heartily in accord with the proposed amendments to the Trust Inden- 
ture Act of 1939 as evidenced by the proposals contained in sections 
303 and 304 of title ITI of the bill, for I interpret these amendments 
as being steps which will ultimately result in the adoption by the 
Securities and Exchange Commission of a short form of registration 
for high-grade bonds. 

Since the passage of the Securities Act of 1933, many issues of the 
highest ovtde corporate bonds have been placed by issuers directly 
with large institutional investors, principally insurance companies. 
This practice has had the undesirable effect of depriving small inves- 
tors, including the smaller banks and insurance companies, of the 
opportunity to buy these bonds. In addition, small dealers both in 
and away from the major financial centers who are not in a position to 
take part in the negotiations of such private financing, have been 
entirely eliminated from the stream of distribution of these institu- 
tional-grade issues. 

As you know, this particular type of bond is so highly margined 
that there is no need to present to prospective investors all the data 
which might otherwise be deemed essential for the appraisal of the 
investment merits of equity securities on lower grade bonds. In other 
words, much of the information needed for proper appraisal of the 
junior securities of even the large, well-known industrial leader is 
not needed for the high-grade bonds, because such bonds will not be 
affected by many business changes that inevitably have a direct and 
immediate impact on the value of junior securities. 

I highly recommend the adoption of section 303 and 304 of title ITI 
of the bill as important steps toward the objective of short-form 
registration of such securities. 

While not commenting specifically on the various other sections of 
the proposed amendment, because of their more remote impact on 
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exchange operations, I wish to express our hearty endorsement of such 
changes. 

I want to thank the committee, again, for this opportunity to ap- 
pear before you. 

Senator Busu. Thank you, Mr. McCormick. The committee is 

greatly indebted to you for that very excellent statement. 

Mr. McCormick, were you not once a member of the Securities and 
Exchange Commission yourself 

Mr. McCormick. Yes, Senator; I was a member of the staff of the 
Securities and Exchange Commission for 15 years and for approxi- 
mately 2 years a member of the Commission itself. 

Senator Busu. So that you have considerable background aside 
from being president of the exchange, against which to judge these 
amendments 4 

Mr. McCormick. I consider myself as having been a regulator, and 
am now being regulated. 

Senator Busu. Is it fair to say, in the light of your knowledge of the 
operations of the Commission during that period that you served on 
it, and subsequently, aside from your connection with the stock ex- 
change, that you like these proposals, you think they are spraction! 
and in the best interests of the whole investment community ? 

Mr. McCormick. I am confident that while I was a member of the 
Commission, such proposals would have been made to the Congress 
had not the Korean conflict made it impossible for them to consider 
such proposals. 

Senator Busu. Have you any supplementary statement you would 
care to make on any phase of the problem ? 

Mr. McCormick. Just one summary statement: I feel no part of 
the amendment has any objective or result which would minimize 
the protection of investors. I believe that it is essentially a reap- 
praisal of the manner in which a security business operates, in trying 
to provide the same protection to investors at minimum cost and delay 
to the industry. 

Senator Busu. Thank you very much, Mr. McCormick. 

Mr. Keith Funston, president of the New York Stock Exchange. 

You may proceed in your own way, Mr. Funston. 


STATEMENT OF G. KEITH FUNSTON, PRESIDENT, NEW YORK STOCK 
EXCHANGE 


Mr. Funsron. My name is G. Keith Funston. I live in Greenwich, 
Conn. 

Accompanying me is Edward C. Gray, executive vice president of 
the exchange, and Samuel L. Rosenberry, who is counsel for the 
exchange. 

We appreciate this opportunity to appear before you to discuss 
with you Senate bill No. 2846, which would amend certain provisions 
of the Securities Act of 1933, the Securities Exchange Act of 1934, 
the Trust Indenture Act of 1939, and the Investment Company Act 
of 1940. 

This bill, as you know, is very limited in scope and the amendments 
proposed are essentially technical in nature. 

Under the present interpretation of the 1933 act, a broker violates 
that act unless he sends a prospectus with the confirmation of each 
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solicited order on any security registered under the 1933 act and pub- 
licly offered within the preceding 12 months. This problem is par- 
ticularly serious where a company issues additional shares of a se- 
curity. A broker who solicits a buy-order from a customer has no 
way of knowing whether the other party to the transaction will de- 
liver one of the new shares offered within the year, or one of the old 
shares which has been outstanding for many years. ia cordingly, in 
order to be safe, the broker for the buyer has to send a prospectus with 
the confirmation of each purchase. 

Some time ago a study was made of the number of shares listed 
on the exchange affected by the prospectus requirements. We found 
that as of December 31, 1946, there were 171,528,000 shares and $1. 
381 million principal amount of bonds listed on the exchange which 
were so affected. 

The proposed reduction—from 1 year to 40 days—in the period 
during which prospectuses must be used would lessen the unnecess: ry 
burden imposed on brokers and dealers by the present law. 

Section 201 of title II of the bill amends section 11 (d) (1) of the 
Securities Exchange Act of 1934. Under the present provisions of 
section 11 (d) (1), a broker or dealer is prohibited for a period of 6 
months from extending credit to a customer on a security if the secu- 
rity was a part of a new issue in the distribution of which the broker 
or dealer participated as a member of a selling group or syndicate. 
We proposed that this section be amended to apply only in cases where 
the broker-dealer had sold the secur ity to the customer and then only 
for 4 days after the broker-dealer had completed his portion of the 
distribution and terminated his participation in the selling syndicate 
or group. 

Under the bill before you, the period during which credit cannot be 
extended is reduced from 6 months to 30 days. The credit restriction, 
however, is still applicable, even though the broker-dealer did not sell 
the security to the customer. Though the amendment is more restric- 
tive than our proposal, we believe that the amendment is a step for- 
ward and should be adopted. 

Section 202 of title II of the bill amends paragraph (d) of section 
12 of the Securities Exchange Act of 1934 by repealing the last sen- 
tence of that paragraph. We proposed that the last sentence of the 
paragraph be amended so that “when issued” trading on an exchange 
would be permitted as soon as the board of directors of the issuer au- 
thorized a plan of reorganization, recapitulation, merger, or consoli- 
dation, or where there is a proposed refunding operation, or where a 
plan under the Public Utility Holding Company Act or the Bank- 
ruptey Act had been approv ed by the Se curities and Exchange Com- 
mission or the Interstate Commerce Commission. 

It is our belief that where there is “when issued” trading in securi- 
ties of a company having securities listed on a national securities ex- 
change, “when issued” trading should be permitted on the exchange as 
soon as it is permitted in the over-the-counter market. One advantage 
to the public of having such trading on an exchange is the wide dis- 
semination of information as to the prices at which the securities are 
bought and sold on a “when issued” Seal 
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The present bill, by repealing the last sentence of paragraph (d) of 
section 12 of the 1934 act, leaves the matter of “when issued” trading 
in the hands of the Securities and Exchange Commission rather than 
specifying the standards in the act itself as we proposed. Neverthe- 
less, we believe that section 202 of title II should be adopted. 

I will not comment specifically on the other sections of the bill as 
representatives of other segments of the industry more directly 
affected by these sections of the bill will discuss them with you. 

Industry must have vast amounts of additional capital if it is to 
meet the needs of our expanding economy and to provide jobs for our 
ever-increasing labor force. 11 industry is to meet those obligations, 
if it is to make the maximum contributions to strengthening our 
economy, restrictions which hamper the raising of equity capital 
should be removed—unless it can be shown that they are essential to 
the protection of investors. We believe that the other sections of this 
bill which will facilitate the raising of capital by industry are in 
the public interest and should be adopted. 

We should like at some future date to present to this committee 
other proposals which we have made to the Commission—proposals 
which are not included in this present bill, because they do not fall 
in the category of technical amendments. 

Let me thank you again for the opportunity you have given me to 
appear before you. 

Senator Busu. Thank you very much, Mr. Funston, for that very 
clear statement. 

Would you care to state for the record how many firms are mem- 
bers of the New York Stock Exchange? 

Mr. Funston. We have approximately 615 firms as members of 
the exchange, employing a total of approximately 50,000 persons. 

Senator Busu. Do these firms operate pretty much throughout 
the United States? 

Mr. Funston. Yes, sir, all over the United States. 

Senator Busn. Would it be fair to say that in every State there is a 
member firm or branch thereof? 

Mr. Funston. I believe there is one State, sir, where we don’t have 
a member firm or a branch, but there are correspondents located in 
every State. 

Senator Busn. Many of your members are also engaged in the dis- 
tribution of securities ? 

Mr. Funston. Yes, sir. 

Senator Busn. And are, therefore, interested in the proposals of 
the bill that you haven’t dealt with ? 

Mr. Funston. Yes, sir. 

Senator Busu. From all that you know, do you feel that those 
other proposals are in the best interests of your members? 

Mr. Funston. We certainly do, sir. We believe that they are all 
steps forward, that in no way do they lessen the protection given to 
the general public, that they will help facilitate the issuance and pur- 
chase of equity capital. 

Senator Busn. Did any of those gentlemen accompanying you 
wish to say anything? 

Senator Busu. I don’t believe so. They were ready to answer any 
questions you might have, if it proved necessary. 
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Senator Busn. I don’t believe the committee has any further ques- 
tions, so we thank you very much for coming down, and we appreciate 
your very clear st: atement. 

That concludes the list of witnesses scheduled to appear today. Mr. 
Halsted, have you something for us? 


STATEMENT OF JESS HALSTED, COUNSEL, MIDWEST STOCK 
EXCHANGE 


Mr. Hatsrep. I have a two- paragraph communication from the 
president of the Midwest Stock Exchange that is of the same tenor 
as these, and I think it would be appropriate to read it, if I may. 

Senator BusH. Would you like to do it now ? 

Mr. Hatsrep. Yes. 

I am a practicing lawyer in Chicago, Ill. I am counsel to the Mid- 
west Stock Exchange. ‘This is a letter addressed to Senator Cape- 
hart as chairman of the committee, and it is dated February 1, 1954. 
It is signed by James E. Day, president of the Midwest Stock Ex- 
change: 

MIDWEST STocK EXCHANGE, 
Chicago, Ill., February 1, 1954. 
Hon. Homer E. CAPEHART, 


Chairman, Committee on Banking and Currency, United State Senate, 
Washington, D. OC. 


DEAR Mr. CHAIRMAN: The Midwest Stock Exchange takes this means of en- 
dorsing S. 2846 and urging its enactment. 

Only title II of the bill directly affects the exchange, but we believe that the 
amendments generally are desirable. The title I proposals recognize needed 
changes in the methods of raising business capital. Current business indexes 
and economists’ predictions both suggest that the public interest will be well 
served at this time by legislation which will facilitate the marketing of securities, 
particularly securities sold to provide equity financing. 

Very truly yours, 
JAMES HE, DAy, President. 

Senator Busu. Would you care to state approximately how many 
members there are in that exchange? 

Mr. Harsrep. There are 400 membe rships. Ido not have the statis- 
tics on the number of member firms. My recollection is that it is 
somewhere in the neighborhood of 280. They extend from coast to 
coast. Many of them are in smaller communities—the hinterland, 
as 1t were. 

Senator Busu. Have you any questions, Senator Bennett ? 

Senator Bennett. I have no questions. 

Senator Busu. Thank you very much. 

I would like to ask a question of the Chairman of the SEC in con- 
nection with that portion of the bill which reduces the period from 1 
year to 40 days that a dealer is obliged to give a prospectus to a pro- 
spective customer. 

The bill indicates, does it not, that during that period he must give 
a prospectus in connection with a sale? 

Mr. Demmuer. In connection with a sale or in connection with a 
solicited buy order that he executes. 

Senator Bus. Supposing the customer, 50 days later, wanted to 
get a copy of that prospectus which he had previously bought, let’s say. 
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Is there anything that compels the dealer to give it to him after that 
time, even though it is in connection with the sale or do you consider 
that important ! 

Mr. Demaer. I would consider it unimportant. I can think of 
no statutory provision which would require the furnishing of a pro- 
spectus, what you might call “after the fact,” when the law did not 
require the furnishing of a prospectus before the fact. I think, as a 
matter of fact, the question is largely academic, because the customer 
who bought a security in a transaction not requiring the furnishing of 
a prospectus would ‘doubtless be supplied with the information on 
inquiry, as a matter of ordinary business relations, but I don’t see 
that it is covered or need be covered or could be covered, practically, 
in our statutes. 

Senator Bus. I would like to ask the national security dealers to 
comment on this: As a matter of ordinary practice, do you think it 
is fair to say that even after the 40-day period, if a man wanted toe 
get a prospectus of an issue 50 days prior, that it would be practical, 
that he could expect to get one? 

Mr. GroreGe. I can’t speak for all the dealers, but I am certain that 
if a customer wanted one and they were available, he certainly could 
have one. 

Mr. Demmuer. I wonder if I might, Mr. Chairman, supplement my 
answer by this additional observation, that the basic information in a 
prospectus has by that time filtered through into the statistical serv- 
ices so that if a man wants to find out something about what he owns, 
the prospectus is by no means the only source of information. 

Senator Busu. Is Mr. Jerrold Bryce here? 

Mr. Bryce. Yes, sir. 


STATEMENT OF T. J. BRYCE, PRESIDENT, INVESTMENT BANKERS 
ASSOCIATION OF AMERICA 


Mr. Bryce. My name is T. J. Bryce. I am a partner of Clark 
Dodge & Co., of New York—everybody else seems to be from other 
parts of the country, but Iam from New York. 

I am appearing in my capacity as president of the Investment Bank- 
ers Association. I have with me 2 or 3 experts: Mr. Murray Hanson, 
who is our general counsel, who is located here in Washington, and Mr. 
Warren Wilson, vice president of the Union Securities Corp. of New 
York, so if you get into a lot of questions, I may want to have them 
join me at the witness table. 

We were supposed to appear tomorrow morning. However, I know 
you gentlemen are very busy and have, perhaps, even more important 
things to consider in the Senate, so I am coming up in the spirit of 
cooperating with you, so if you will forgive me for not having a pre- 
pared statement, I will talk ‘about a few things and tell how our asso- 
ciation feels about this proposed legislation. We will submit a pre- 
pared statement to you tomorrow, 

This proposal has been very ably presented. I have been here all 
day listening to the presentation on the part of the Securities and Ex- 
change Commission, and my good friends, the National Association of 
Securities Dealers, and there is very little I can add to what they have 
said. I don’t mean to not speak, also, of Mr. Funston, Ted McCor- 
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mick, and Jess Halsted and the exchanges around the country. They 
naturally look at this in perhaps a little different way than we do. I 
mean, there are certain things they are particularly interested in and 
there are many things that I want to chat about, here, of more concern 
to the small dealers around the country, many of whom are members 
of our association. 

Our association consists of, as of January 31, 767 members, with 
1,087 branches in the United States and Canada. In our association 
are a great many large underwriting firms, many of them located in 
New York and Chicago, and in other big cities of the country, and 
also a great many smaller firms, as you can imagine, in every town and 
city—I think without exception—in the United States. I may be ex 
agger ating a little bit, but it is a ver y good cross-section of the invest- 
ment banking business. 

Naturally, [appreciate very much this opportunity to appear before 
you. I have been down here several times with my predecessor, Mr. 
Boles, who was president of the association before me. and I think that 
which we are talking about is a great step in the right direction. 

As it has been pointed out today, this legislation undoubted |y would 
have come up and these corrections would have been made, T would 
assume, some time ago, but you had a few things like Pearl Harbor 
and the Korean situation and so forth that have been referred to, that 
have taken up the time of the legislators 

We are very happy, speaking for our association, to have this bill 
coming up at this time, and we can’t imagine why anyone who really 
looked into it and found out the things that we are trying to discuss, 
here, why these suggestions would not be adopted, because they contain 
so much commonsense. It is something that should have been cor 
rected, in my opinion, many years ago, , but we had this legislation and 
we had to get used to it and live under it and see how it all would work 
out. 

’ assure you that as long as I am mixed up in the Investment Bank 

; Association—I have been mixed up in it for 40 years—the invest 
‘eas banking business—that I and others for whom I speak would 
never come before you and suggest anything that would weaken in any 
way the Securities Act. 

We stormed and ranted about it when it first came along, we had to 
get used to it and so forth, but the spirit of full disclosure means as 
much to us as the small investors, or anyone else. 

My firm has been in business for over 100 years, and I assure you we 
don’t want lessening in investor protection, because we have a re puta- 
tion that we want to continue to maintain. I think you will appreciate 
that. All these men who have appeared before you feel that very 
sincerely, and we would not come here—and try to advocate anything 
that would in any way take any strength or protection out of the 
Securities Act insofar as it affects small investors, big investors, or 
anvbody else. 

We pointed out that 1 ‘re are other things that we would have liked 
to have had in this bill, but you can’t do everything and we are very 
pleased with what is being suggested here, and somewhere down the 
road, as it has been pointed out by the leaders of other associations, 
we would like to have the privilege to come back and talk to the com- 
mittee about those things. 
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I could spend a lot of time talking about this waiting period which 
is my first concern. It has been touched on a lot. It has put us ina 
position where we just don’t know how to operate. Things go into 

registration with the SEC, and if it is of any consequence it really 
gets all over the country, and if it is an attractive piece of business, 
insurance companies, and investors begin asking oon it, and you 
don’t know what you can say or do, and you don't. want to break the 

law, and you are also trying to make a living and keep in business, 
and it has been a great worry to all of us. 

We say in this ‘proposed change in the act, that you can talk on the 
telephone and even send a telegr: un, or at least tell someone—they 
have already seen in the papers, mi aybe a week or two before—that a 
certain piece of business is coming along, so when the time comes when 
we have to step in and take a commitment, we are just like any other 
businessmen. We are going to commit on something, we want to be 
able to move around and dispose of it. But we have felt our hands 
were tied and we just hope that this works out as is suggested in these 
amendments. 

We certainly think cutting down the prospectus period from 1 year 
to 40 days is a very constructive thing from the standpoint of the 
general market business, the bond and stock business. We understand 
and represent a great many mutu: al fund people. They have a different 
problem. That “has been spelled out to you and if it isn’t understood, 
they can spell it out to you better than I, on the use of the prospectus. 

Coming away from that for a minute, just in the regular under- 
writing business and the selling of securities, if we could ‘shorten that 
period from 1 year to 40 days it would be a wonderful thing. It might 
be tough on a few printers around the country and so forth and so 
on, but any of you who are familiar with the business know that pro- 
spectuses are sent continually for a year, and the wastebaskets must be 
full of them. 

Don’t misunderstand me. I think the prospectus is a great thing, 
the full disclosure, and all that, but when an insurance company gets 
100 or 200 of them, you can imagine what happens, not to spez ak of 
some investors and some people around the country. 

We like the suggestion of increasing the exemption from $300,000 
to $500,000 under regulation A. We think that that would be very 
helpful to small businesses. We think that you have proper protection 
there under regulation A for the investor so that a lot of things can’t 
come out to cause trouble. We are interested in having that taken 
care of in the bill. 

Senator Capenart. Do you think it ought to be more than $300,000 
or $500,000 ? 

Mr. Bryce. Well, I think $600,000 would be good, but $500,000 is a 
step in the right direction. 

Senator Carenart. The total has certainly gone up more than the 
difference between $300,000 and $500,000 ? 

Mr. Bryce. We think so, too, and our point, looking at it from an 
underwriter’s standpoint, is that it is a difficult thing to put a small 
issue in registration, trying to pay the legal fees, and so forth. The 
costs are about the same as with the issue of a larger amount. 

Senator Carenarr. It might well be $750,000 because anybody in 
business today knows that it takes about 3 times as much capital as 





EES. 











SECURITIES EXCHANGE ACTS AMENDMENTS 83 


it did a few years ago, and 3 times more of everything to do business. 
If $300,000 was right in 1945, then about $750,000, in my opinion, 
would be about right, today. 

Mr. Bryce. That is my story. It is not carefully prepared, but I am 
telling you what I believe about this. 

We thought we were going on in the morning, as I explained, Sen- 
ator, and I was asked to come up and testify today, instead of to- 
morrow. I am doing this for the Investment Bankers Association. 

Senator Bennerr. I was in the chair when Mr. Bryce was talking. 
Do I understand you will have a written statement? You will follow 
this oral testimony with a written statement ? 

Mr. Bryce. Yes, along the lines I am talking, which you can insert. 

Senator Bennett. I would like to suggest that his statement be 
received for the record when it becomes available. 

Senator Busu. Without objection, it will be received and placed in 
the record. 

(The statement referred to follows:) 


STATEMENT OF T. JERROLD BRYCE, PRESIDENT, INVESTMENT BANKERS ASSOCIATION 
OF AMERICA 


r 


My name is T. Jerrold Bryce. Tama partner of Clark, Dodge & Co., a partner- 
ship engaged in the general securities business at 61 Wall Street, New York City. 
We are members of the New York and American Stock Exchanges. 

I am also president of the Investment Bankers Association of America and 
am appearing here today primarily in that capacity. The IBA is a voluntary 
unincorporated trade association of investment bankers and security dealers 
who underwrite and deal in all types of securities. It was organized in 1912 
and has operated continuously since that time. As of January 31, 1954, our 
association had 787 members engaged in one phase or another of the securities 
business in the United States and Canada. Our 787 members had, in addition 
to their main offices, 1,087 registered branch offices. We thus have members 
with either main or branch offices in practically all parts of the country. 

First, let me say that I greatly appreciate this opportunity to appear before 
you in connection with your consideration of this bill, S. 2846, because I think 
it provides for certain long overdue amendments to our Federal securities laws 
and, if enacted, it will better enable all of us in the securities business, large 
and small, to do our job of supplying capital to industry, and particularly equity 
capital, without in any way, in my judgment, relaxing any of the investor safe- 
guards which are provided by these laws. 

I shall confine my remarks largely to the proposed amendments to the Securi- 
ties Act of 1933 because we are primarily interested in the proposed changes to 
that act and I believe others here are better qualified than I to deal with the 
amendments to the other acts which are included in this bill. As a group, how- 
ever, we endorse the bill in its entirety. 

Let me make it clear at the outset that, in supporting this measure, we do not 
mean to indicate that it resolves all the problems which exist under the 1933 and 
the 1934 acts or under the other acts administered by the SEC. As the committee 
is doubtless aware, a comprehensive study of these two acts was made by repre- 
sentatives of the industry and the Commission back in 1940-41 looking toward 
their comprehensive amendment, and the conferees agreed that some eighty-odd 
amendments were indicated at that time, although they could not agree on the 
appropriate solution to all of the problems. Many of these amendment problems 
still exist, but I think this bill endeavors to deal with perhaps the most pressing 
problems under the 1933 act and it is certainly a large step in the right direction. 

I should like to make it clear, also, that we feel that even this bill could be 
improved upon in certain respects or, putting it another way, it is not exactly as 
we would have it if we could write our own ticket. Our detailed recommenda- 
tions in this regard have been submitted to the Commission and the Commission, 
in turn, has submitted them to this committee and they have been the subject of 
discussion between representatives of the industry, the Commission and the chair- 
man of this committee. We do not desire to argue these matters further here, 
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unless the committee so desires, as we understand the reasons for the Commis- 
sion’s position in the circumstances, and as we believe that the bill in its proposed 
form, if enacted and if implemented by appropriate Commission rules, will make 
for a regulatory scheme governing the selling process which is much more 
realistic and workable than that provided under existing law. 

What are some of our operating difficulties under existing law in selling and 
distributing securities subject to the registration and prospectus requirements 
of the act? Perhaps a basic one grows out of a seeming conflict in the law, itself. 
On the one hand, certainly one of the principal purposes of the act was to provide 
prospective investors during the waiting period with accurate information about 
the securities later to be sold. On the other hand, the law forbids any sale, 
where the mails or interstate facilities are involved, until after the effective date. 
It is extremely important to keep in mind in any discussion of this problem that 
the act also defines the term “sale’’ to include not only a sale in the legal sense, 
but any offer, solicitation of an offer to buy, or any attempt to dispose of a se- 
curity. Hence, from the very outset underwriters and dealers have been reluctant 
to use written material for purposes of informing investors during the waiting 
period, lest by so doing they be charged with offering or attempting to dispose of 
the securities described in such material and hence with having made an unlawful 
sale within the meaning of that term, as defined in the act. 

The Commission over the years, by interpretation of its Counsel and more re- 
cently by formally adopted rules, has attempted to deal with this problem, but 
the results to date have been unsatisfactory from everyone's point of view. 

This bill, by splitting up the definition of ‘“‘sale’ as presently contained in the 
act and, in effect, permitting oral offerings and certain prescribed written 
offerings during the waiting period (the name, form and content of which are 
to be prescribed by Commission rule), should go a long way toward enabling 
those of us in the securities business to do a much better job of getting accurate 
information to our customers and the public during the waiting period and 
thereafter—which, after all, is one of the basic purposes of the act—than is 
now the case. Indeed, in my judgment, this will in fact provide additional in- 
vestor safeguards. 

The use of the preliminary prospectus which the Commission, by rule 131, has 
made possible during the waiting period, as it has evolved is a very useful docu- 
ment to inform dealers, professionals, rating agencies, etec., but it has not been 
particularly effective for use with the great mass of individual investors, partly 
because of its legalistic wording, size, expense of mailing, etc. The summary of 
this prospectus, the name, form, and content of which is to be prescribed by 
Commission rule, should be a very useful document for underwriters and dealers 
to use with nonprofessionals and in increasing the numbers of customers and 
prospective customers who will be informed about new issues. 

Another operating difficulty which we have encountered during the waiting 
period under existing law is the matter of handling routine correspondence 
from customers or prospective investors. A customer sees a notice of a forth- 
coming issue in the press and writes a dealer or salesman frequently asking for 
certain limited information. Under existing law it is dangerous for one not 
skilled in the refinements of section 5 and its related sections to answer such 
correspondence, lest he be charged with having made an illegal offer or attempt 
to dispose of the securities during the waiting period. 

it is our understanding that the Commission, under the discretionary power 
granted in section 8 of the bill, contemplates adopting rules designed to deal 
with this problem by permitting certain limited and specified information in ad- 
dition to that permitted in the current so-called “tombstone” advertisement. We 
believe this provision of the law, if appropriately implemented by rule, will go 
a long way toward solving this problem without in any way prejudicing the 
public interest. 

We think the provision of the bill which, in general, cuts down the period from 
1 year to 40 days during which prospectuses have to be delivered makes eminently 
good sense and will save everyone time, trouble and expense without in any 
way giving up the investor safezguards contemplated by this provision of the 
law. After all, most original distributions are completed in a matter of days, and 
where this is not the case underwriters and dealers must continue to deliver 
prospectuses in connection with sales of syndicate securities. 

We think increasing the so-called regulation A exemption from $300,000 to 
$500,000 will help materially in the financing of deserving small-business enter- 
prises. We believe that the recent amendment of the rules having to do with 
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so-called regulation A filings provide adequate investor safeguards so that this 
change may be made without in any way adversely affecting the public interest. 

Taking everything into consideration, therefore, we feel that the bill would 
make for substantial improvements in existing law, that it would remove much 
of the ambiguity and uncertainty which presently exists, would enable us bet- 
ter to do our job of furnishing equity capital to industry and broadening markets 
without relaxing any real investor safeguards, and we therefore urge its 
adoption. 

Senator Busn. Do you have anything further to say ? 

Mr. Bryce. That is all I have, unles you wish to ask me something. 

Senator Busu. We certainly appreciate your coming down. 

Mr. Bryce. As I told Senator Bush this noon, we are having a 
meeting of the board of governors of the association in Houston, 
Tex., on Friday and Saturday, so I am glad to get in here before that 
all comes about. 

Thank you. 

Senator Busu. May I say to the remaining witnesses that we will 
now recess this hearing until tomorrow morning at 10 o’clock, at 
the Banking and Currency hearing room, where we began today, and 
we will hear the rest of the witnesses at that time. 

I have a telegram from J. B. Cookenboo of Houston, Tex., which, 
without objection, will be inserted in the record. 

(The telegram referred to follows:) 

Houston, Tex., February 2, 1954. 
CHAIRMAN, COMMITTEE ON BANKING AND CURRENCY, 
Senate Office Building, Washington, D. C. 

Re Senate bill S. 2846. We heartily endorse paragraph (3) of subsection (a) 
of proposed amended section 10 of Securities Act of 1933, as contained in section 9 
of S. 2846; passage as proposed would eliminate costly interim revisions biased 
on fiscal year operations in situations requiring continuing availability of up-to- 
date prospectus. 








J. B. CooKENRBOO, 
Treasurer, Houston Natural Gas Corp. 
Senator Busu. Without objection, then, we will recess until 10 
o'clock tomorrow morning. Thank you very much. 
(Whereupon, at 3:07 p. m., the committee recessed to reconvene 
at 10 a.m., Thursday, February 4, 1954.) 
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THURSDAY, FEBRUARY 4, 1954 


Unrrep States SENATE, 
ComMITrEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, INSURANCE, AND BANKING, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:05 a. m., in room 301, 
Senate Office Building, Senator Prescott Bush (chairman) presiding. 

Present: Senators Bush, Maybank, and Frear. 

Senator Busu. The committee will please be in order. 

The first witness this morning will be Mr. Charles F. Eaton, Jr., 
representing the National Association of Investment Companies. 

Do you wish to read your statement, Mr. Eaton? 


STATEMENT OF CHARLES F. EATON, JR., NATIONAL ASSOCIATION 
OF INVESTMENT COMPANIES 


Mr. Eaton. Yes, sir. 

Senator Busu. You may proceed in your own way, sir. 

Mr. Earon. Mr. Chairman, thank you for this opportunity to ap- 
pear before your committee. 

My name is Charles F. Eaton, Jr. I am president of Eaton & 
Howard, Inc., of Boston, the manager and underwriter for 2 open- 
end investment trusts having net assets of approximately $125 million. 
I represent, here, the National Association of Investment Companies, 
of which I am a member of the executive committee and chairman of 
its Federal legislation committee. 

The association includes both closed-end and open-end management 
investment companies which are registered under the Investment Com- 
pany Act of 1940. Its membership includes 32 closed-end and 110 
open-end companies having net assets of about $5 billion. The break- 
down of that as of December 31 is $4,146 million open-end funds and 
$928,458,000 closed-end funds. 

The open-end companies—frequently referred to as mutual funds— 
are more directly affected by the legislation under discussion than 
the closed-end companies. Both types of companies, however, are, 
of course, interested in this legislation as investors. 

I have with me, here, Messrs. Warren Motley and Charles Jackson, 
Jr., of Boston, of the firm of Gaston, Snow, Rice & Boyd, of counsel 
for the association, who are prepared to assist me in answering ques- 
tions relating to legal and technical aspects which I might not be 
fully qualified to answer. 

Representatives of our association have participated, on its behalf, 
with other industry groups and with the SEC since 1941 in the numer- 
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ous discussions which have been held with a view to preparing legis- 
lation to improve the existing Fedetal securities laws. 

They have been busily engaged this fall in the conferences which 
preceded the present bill. The present bill has been considered by 
the executive committee of our association, which is the top governing 
body, and I am authorized on behalf of our association to recommend 
its enactment. We believe that the proposed legislation will produce 
very desirable improvements in the existing laws without impairing 
the protection for investors which those laws aim to achieve. 

Because of the fact that there are some provisions in this bill which 
relate specifically to open-end investment companies, it may be help- 
ful to point out the important characteristics of those companies. Of 
course, investment companies have been the subject of very detailed 
legislation in the Investment Company Act of 1940. 

As defined in that act, the open-end company is a management com- 
pany which issues redeemable securities. Redeemable securities are 
defined as securities which entitle the holder, at any time, to receive 
from the issuer approximately his proportionate share of the issuer’s 
current net assets. The price which the shareholder receives is de- 
termined by appraisal of the company’s assets based on current market 
quotations. 

The shares of almost all open-end companies are continuously being 
offered to the public. In most cases, this offering is made through 
an underwriter, which in turn sells to dealers throughout the country. 
The price to the public is normally the net asset value, plus a sales 
charge which is a fixed percentage of the public offering price. By 
reason of the continuous offering, these companies always have a cur- 
rent registration statement under the 1933 act in effect, and always 
have a current prospectus available for delivery. It might be said in 
passing that in consequence, they are not concerned with the problems 
of offering during the preeffective period. 

In view of what has been and will be said by others relating to other 
portions of the bill, I am going to confine myself to the very few points 
in which the open-end companies have a peculiar interest. 

Section 403 of the bill provides machinery for the continuous regis- 
tration of shares of open-end investment companies. The machinery 
of the Securities Act for the registration of securities as now in effect 
does not take into consideration the problems incident to continuous 
offerings of the type with which we are concerned. 

In consequence, it has been necessary for open-end investment com- 
panies to file successive registration statements, in practice usually 
now about once a year, in order that they may always have registered 
shares available for sale. Section 403 will permit registration of addi- 
tional shares of the same class by a simple amendment procedure. 
This will solve a number of troublesome problems which have caused 
expense to the issuers and have consumed the time of the Commis- 
sion’s staff. Provision has been made so that information is kept cur- 
rent and that the protection now afforded to investors by the 1933 act 
will not be diminished. We believe that this will be a useful 
amendment. 

Section 402 of the bill provides that the dealer exemption given in 
section 4 (1) of the Securities Act of 1933, as proposed to be amended 
by section 7 of the bill, shall not apply to transactions in the redeem- 
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able securities of open-end investment companies so long as any secu- 
rities of the same class are currently being offered for sale to the public, 
except to such extent as the Commission may otherwise provide by 
regulations. 

Senator Maysank. Mr. Chairman, would you mind if I inter- 
rupted ? 

Senator Busu. Proceed. 

Senator Maynank. You refer to expenses incurred by investment 
companies offering issues, plus the annoyance ? 

Mr. Eaton. That is the particular reason for such registration. 

Senator Maypank. When I was chairman of this committee, and 
chairman of the Independent Offices Subcommittee of the Appropria- 
tions Committee, which handles the money for SEC, Senator Fergu- 
son put an amendment on the bill in the Appropriations Committee, 
to make certain charges on it. 

As I recall, 2 or 3 years ago, nearly every investment company, 
broker, and so on, ¢ ompl: Lined about it. 

The reason I asked the chairman if I could ask this question is, 
we have had so much confusion about it, and I happened to have 
been the chairman of the Independent Offices Subcommittee on Appro- 
priations when the complaints came in. We had quite a hearing on it. 

What I would like to know is, what is the situation now as to the 
mental attitude of those concerned with this bill in the brokerage 
houses ? 

Mr. Eaton. That is quite another point. I do not mean to claim 
in my statement—— 

Senator Maysank. I did not imply that you did. I just wanted to 
know for my own information. 

Mr. Eaton. To clarify the point I was making, I don’t think the 
complaining is very material. It seems to me, as a layman in the busi- 
ness, that the best argument for continuous registration is that there 
is no reason on earth that it shouldn’t be continuous. It would save 
the investors themselves a certain amount of money. None of us, of 
course, know how much. 

Senator MAysank. And the brokers favor that? 

Mr. Eaton. Yes. 

Senator Maysank. How about the brokers who have to pay for it ? 

Mr. Eaton. Any costs must be absorbed by somebody, that is all. 

Senator MaysBank. I didn’t question what you said. 

Mr. Eaton. I realize that, sir, but I was just trying to make the 
point. Whether the Commission would save money, or how much, 
I don’t know. I mention the nuisance factor, and when there is 
nuisance, there is some cause. The other point I am not prepared to 
speak to. 

Senator Maypank. Thank you. 

Mr. Eaton. The reason for this provision is found in the continuous 
nature of the offering of open- end investment company shares. The 
theory of the dealer exemption in section 4 (1) as originally enacted 
was that the distribution of securities came to an end within 1 year 
of the first offering. Section 7 of the bill recognizes that the 1-year 
period is unnecessarily long in the case of most issues, which are ordi- 
narily sold very shortly after the effective date of the registration 
statement, and accordingly, has cut the 1-year period to 40 days. 
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With open-end investment company shares which are continuously 
being offered by the issuer, or by or through an underwriter, the situa- 
tion is entirely different, and accordingly, it is provided that as long 
as the offering is continued, dealers, in | effecting transactions in those 
shares, must deliver a full official prospectus and meet the other re- 
quirements of section 5 of the 1933 act. 

Just as the amendment proposed in section 7 deals with the reality 
that the distribution of other types of securities is normally completed 
within 40 days, the amendment effected by section 402 deals with 
the reality that the distribution of open-end investment company 
shares is continuous. 

Accordingly, for the protection of investors, the requirements of 
section 5 of the 1933 act ought to be met by all dealers as long as the 
offering actually continues to be made, instead of being cut off at an 
arbitrary number of days after the date of the first public offering, 
as is appropriately provided in the case of other types of offerings. 
It is the present practice of open-end investment companies and their 
underwriters to make official prospectuses available to all dealers, 
whether or not members of the selling abe 

Now, in that regard, I have had reasonable experience as an under- 
writer, and also have made fairly extensive inquiry, as far as it is 
practicable to do, and I know of no case, personally, where any dealer 
has been unable to obtain a prospectus or has made any complaint 
about inability to obtain a prospectus. 

In order to meet any problems which might arise in the future 
by reason of the failure of any open-end investment company or its 
underwriter to make prospectuses available, however, provision is 
made empowering the Commission to make whatever rules may be 
required in the premises. 

In conclusion, I want to say again that we feel that the bill will 
effect desirable improvements in the existing laws. We believe that 
the safeguards for investors contained in those laws are adequately 
and properly continued and, by being made more realistic, are in some 

respects strengthened. Ac cordingly, on behalf of the National Asso- 
ciation of Investment Companies, we recommend enactment of the 
bill. 

Thank you, Senator Bush. 

Senator Busu. Do you have any questions, Senator Maybank? 

Senator Maynank. No questions. 

Senator Busu. I believe we have no questions, Mr. Eaton. Thank 
you very much for coming down. 

Senator Maypanx. Is there somebody here from the SEC? 

Would you mind putting in the record at your convenience, and if 
it is agreeable with the chairman to put it in, the different charges 
that you make for services ? 

Mr. Demmuer. We will prepare a schedule, sir. (See p. 98.) 

Senator Maypank. You were at one time considering putting in 
charges against the dealers, but you never did it because you had such 
a hullabaloo about it over here ? 

Mr. Demmurr. There was a hullabaloo about it; there is no doubt 
about that. 

There is at present no plan for imposing charges on dealers. There 
is a series of legislative suggestions which we have submitted to the 
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Bureau of the Budget, but even they do not include an annual charge 
for dealers. 

Senator Maypank. I am not suggesting legislative action. I am 
thinking — appropriation-bill action. When I spoke of Senator 
Ferguson, I didn’t mean by any means that he did it, because the 
committee, in its entirety, did it; the Appropriations Committee. 

Mr. Demure. We have no program for administratively imposed 
charges under title V. 

Senator Maypank. Thank you. 

Senator Busu. Mr. Large. Do you wish to read your statement? 


STATEMENT OF JUDSON LARGE, MIDWEST TELEPHONE GROUP 


Mr. Larce. Yes, Mr. Chairman, and make some comments as I go 
along. 

Senator Busu. Very well, you may proceed. 

Mr. Larce. My name is Judson Large. I reside in Chicago, II1., 
and formerly was a director of the United States Indepe ndent Tele- 
phone Association, an organization representing some 5,300 small tele- 
phone companies which are not affiliated with the Bell System. These 
companies provide telephone service in some 11,000 communities, and 
cover, geographically, almost two-thirds of the Nation. This associa- 
tion, thus, represents a significant segment of the small business of the 
country. 

I am also the president and chief financial officer of several small 
public-utility companies, including 5 telephone companies which op- 
erate in 12 States. In my capacity as chief financial officer or financial 
consultant of these companies, I have initiated and supervised, in 
recent years, 10 public offerings of securities which were registered 
with the SEC, 15 public offerings of securities which were not required 
to be registered with the SEC, but were issued under the exemption 
granted by regulation A or under the exemption for intrastate trans- 
actions, 

[ have also negotiated for these companies some 25 privately placed 
offerings of securities which were exempt from SEC registration. 
With this background, I have some familiarity with the impact on 
small business of the registration requirements of the Securities Act. 

Senator Maypank. Yours are independent companies ? 

Mr. Laraer. Yes, sir. 

Senator Maynank. The Bell Co. doesn’t suggest that you be reg- 
istered, does it? I am not familiar with the Chicago area, but I am 
familiar with the southern area. Most business in these days of fast 
communications is done by telephone. The activities of the rural tele- 
phones eventually go to the credit of the Bell Co. because the in- 
dependents have no long lines to speak of. Is that true in the Midwest ? 

Mr. Larcr. Generally speaking, sir, yes. Most of the companies 
have some toll lines. 

Senator Maysank. But the majority of it goes into the Bell System ? 

Mr. Lareer. Interstate business is largely the Bell System, yes. 

[ am appearing before your committee at this time in support of the 
provision in S. 2846 which would increase the exemption from the 
registration requirements of the Securities Act for small issues of 
securities. This provision is found in section 6 of the bill. It would 
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raise the top limit on the exemption from the present $ $300,000 to 
$500,000. This change is highly important to small business. Asa 
matter of fact, I would recommend to your committee that the new 
figure be fixed at $600,000; our association has already made such a 
recommendation. 

Senator Maynank. Did you recommend it to Senator Bush’s sub- 
committee, or where did you recommend it 

Senator Busu. He does recommend it here. 

Senator Maypank. You say “has already.” 

Mr. Larcr. We indicated to the Securities and Exchange Com- 
mission some time ago that that was our feeling about it. 

Senator Busu. I might say for the Senator’s benefit that we have 
received numerous suggestions that this $500,000 limitation is not 
high enough. Senator Capehart said yesterday that he thought the 
$750,000 figure was a more realistic figure. 

Senator Maypank. I believe $500,000 isn’t high enough. 

Mr. Larce. This increase in the exemption for the small issues of 
securities is necessary at this time for three reasons. First, the only 
way for small business to get the equity capital which it so vite ally 
needs for modernization and growth is through public issues of securi- 
ties. Second, the cost of registration of public issues under the Securi- 
ties Act is disproportionately expensive to small business. And, third, 
the decline in the value of the dollar since 1945, when the $300,000 
exemption was adopted, makes an increase necessary in order to 
restore to small business the same relief from SEC registration which 
was intended at the time of the 1945 amendment. 

Senator Busu. Do you come to the question of disproportionate 
expenses later in your statement ? 

Mr. Larar. Yes, sir. 

Senator Busn. All right, proceed. 

Mr. Larcr. Industry in this country has been going through a 
period of very substantial expansion and plant improvement in the 
years since the end of World War II. This process of replacement 
und expansion requires additional capital. The trend is reflected in 
the figures shown by the Securities and Exchange Commission in its 
1952 annual report, showing that the amount of securities effectively 
registered was the highest on record, $9.5 billion. 

The difficulty in securing adequate capital to finance the growth of 
the small business is not peculiar to the independent telephone indus- 
iry. It is characteristic of all small business, particularly under pres- 
ent tax burdens. The problem is even more intense in the case of the 
small telephone company because, as a public utility with govern- 
mentally regulated earnings, the small telephone company has even 
less chance of financing expansion out of income than has the small 
industrial or mercantile enterprise. 

In either case, the necessary funds to finance the increased demand 
for more and better products or service must come, for the most part, 
from additional capital that is available only through public issues of 
securities. To a substantial extent, such securities must be equity 
capital, since no business can be soundly financed by debt alone. 

Many companies cannot qualify for an intrastate offering because, 
first, the *y are not necessarily incorporated i in the State in which they 
operate, and second, many of them operate in more than one State, 
which removes the intrastate exemption, 
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Senator Maypank. When you say “governmentally regulated earn- 
ings,” you are not only speaking of the United States Government 
income tax, but of the various regulations in the 48 States? 

Mr. Larcr. State commissions, largely, sir, yes. 

I want to say, also, that there isn’t an available market in a great 
many of the States of this country to the extent necessary for equity 
capital of this kind, so that intrastate offerings are not always feas- 
ible, even if a company can qualify. 

Now, I shall say something about the matter of the costs of small 
issues. The technical requirements of the registration process under 
the Securities Act of 1933 impose upon small business substantial 
expenses which would not be incurred, or would be materially reduced, 
if registration were not required. Aside from the material delay in 
obtaining financing due to the complexities of the registration pro- 
cedure, the additional expenses are those attendant upon: 

(a) The preparation of special audits by independent account- 
ing firms covering the 5 years preceding the registration and an- 
nual audits thereafter ; 

(6) The legal assistance and advice necessary to prepare the 
detailed registration statement setting forth the information re- 
quired by the Commission; and 

(c) The drafting, printing, and reprinting of the descriptive 
material, fiscal reports, auditors’ notes, etc., to meet the standards 
established by the SEC. 

These professional fees and printing costs do not vary in proportion 
to the size of the issue. Accordingly, in the case of the smaller se- 
curity issues, the professional fees and printing costs are unreasonably 
heavy in proportion to the amount of new capital involved, as is 
clearly shown by an examination of the registration statements filed 
with the Securities and Exchange Commission. 

During the period January 1, 1952, to November 1, 1953, there were 
48 issues of securities registered under the act for amounts of $600,000 
or less. From these registration statements it appears that the pro- 
fessional fees and printing costs for this group of issues amount to 
$3.55 per $100 of preceeds. For that same period, the average of the 
professional fees and printing costs for all registered issues—aggre- 
gating over $11.5 billion in amount—was 47 cents per $100 of proc eds. 
In other words, the professional fees and printing costs per $100 of 
proceeds of the smaller registered issues, that is, those under $600,000, 
during the 1952-53 period, were almost 8 times the average of such 
costs in respect of all registered issues. 

The Securities and Exchange Commission made a full study of this 
problem of costs of flotation of registered issues covering the period 
1945 to 1949. The Commission was then aware of the fact that the 

registration cost of small issues was much more proportionately than 
in the case of larger issues. On page 5 of its study, “Cost of Flota- 
tion, 1945-49,” the Commission states : 

Size of flotation has a very strong ecect on both commissions and discounts 
and on other expenses, large flotations costing only a small amount relative to 
proceeds as compared with small flotations. 

The 1945-49 study shows that average professional fees and print- 
ing costs for all registered common stock issues was 87 cents per $100 
of proceeds. During that same period, such costs for smaller common 
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stock issues were as follows: Issues under $500,000, $3.60 per $100; 
issues of $500,000 to $1 million, $ $2.62 per $100. 

Thus, the Commission’s study for 1945-49 shows that professional 
fees and printing costs for smaller common stock issues are as much 
as 4 times the average of such costs for all common stock issues. 

These striking figures which show the great disparity between the 
cost of registration of large and small issues are clearly borne out by 
the experience of members of the United States Independent Tele- 
phone Association. For instance, a typical example of a small regis- 
tred offering by one of our companies is the issuance of common stock 
in an amount of $704,000 in August 1952. The professional fees and 
printing costs of that issue amounted to $19,272, or $2.70 per $100 of 
proceeds. 

Eight other registered offerings of small issues by our companies in 
recent years show the same trend. These issues aggregated $12,386,- 
000, and the professional fees and printing costs amounted to $260, 166, 
or an average of $2.10 per $100 of proc eeds. 

Now, turning to the cost of small issues of securities which are not 
required to be ‘Tegistered under the Securities Act, I have among my 
own companies typical examples of intrastate issues—exempt under 

section 3 (a) (11) of the act—which show the professional fees and 
printing costs to be far below the costs of registered issues of the same 
size. One such intrastate public issue of common stock, in the amount 
of $600,000 was offered in July 1952. In connection with that issue, 
the professional fees and printing costs were $6,237, or $1.04 per $100 
of proceeds. Another example of an intrastate public offering oc- 
curred in August 1953, in which common stock in the amount of 
$705,000 was issued; the professional fees and printing costs in this 
-ase Were $5,088, or 72 cents per $100 of proceeds. 

According to the figures taken from the records of the SEC, it costs 
an average of 40 cents per $100 of proceeds for professional fees and 
printing costs in connection with all issues registered with the SEC 
between January 1, 1952, and November 1, 1953, but in the same 
period for registered issues of $600,000 or less, such costs averaged 
$3.55, or 714 times as much. 

The reason, of course, is that the legal, accounting, and printing 
costs are almost as much for a small i issue, say of $600,000, as they are 
for a larger issue of, say, $6 million. So the cost per dollar of pro- 
ceeds is very much higher on the smaller registered issues than the 
47 cents per $100 average for all registered issues. 

Now, how do these costs on these smaller registered issues compare 
with what they would cost if they were not required to be registered ? 

I have here two prospectuses for common stock. Issues sold to the 
public in the summer of 1952. In each case it was the first public 
offering the issuer had made. The companies are of comparable size 
and very much alike in other respects. 

The one on Suburban Telephone Co. that operates in northern 
Florida and Georgia is for $704,000 worth of common stock. This 
issue Was required | to be registered with SEC. It cost Southern Tele- 
phone Co. a total of $20 600 for fees and expenses in connection with 
the registration of this issue. 

Senator Maysanx. Mr. Chairman, may that prospectus be put in 
the record? 
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Senator Busu. We will accept it for the record. I don’t think we 
need to print those. 

Senator Maypank. I meant to print those figures showing the 
$20,000 cost of the registration. I meant to put in the record the 
breakdown you have of the figures. 

Mr. Laren. The figures are in the SEC records, sir. 

Senator Maygank. That is not in this record which I want to use 
on the Senate floor. 

Mr. Larer. Now, here is one for $660,000 worth of common stock 
of the Middle States Telephone Co. of Illinois. It is substantially 
the same size and about the same amount of data in the two prospec- 
tuses concerning the two companies. As a matter of fact, we printed 
3,200 of this prospectus, as compared with 2,500 of the registered 
issue. 

The Middle States Telephone issue was sold entirely within the 
State of Illinois and was not required to be registered with SEC. 
Therefore, it was not necessary to prepare registration statements 
nor to revise all of the company’s financial statements to meet the 
technical requirements of SEC, nor comply with all the other expen- 
sive and time-consuming details of the registration process. 

Consequently, the expenses to Middle States of that issue were ap- 
proximately $8,500. That is compared to $20,600 for the other one. 
As you can see, the registration of Southern Telephone Co. cost the 
issuer approximately $2.92 per $100 of proceeds, while the unregis- 
tered issue offered intrastate in Illinois cost the issuer $1.29 per $100 of 
proceeds. 

There is nothing unusual about these two cases, in my opinion. 

Senator Busu. Even that $1.29 is high, compared to costs on large 
issues. 

Mr. Larear. Forty-seven cents, and when you get the registration on 
the whole deal; yes, sir. However, that is the matter of the argument 
of our cost for small issues, proportionately. As I say, this is nothing 
unusual. This is typical of these small deals, don’t you see ? 

Now, in these comparisons of costs, I have not included under- 
writers’ fees. We must pay underwriters whether the issue is regis- 
tered or not, if it is offered publicly in that fashion. I do not mean to 
suggest, either, that all the cost items are identical, because they 
aren't, but more or less, they balance out. 

Now, I would like to return to a treatment of some other compara- 
tive costs with another type of issue. 

Senator Busu. Are you going to talk about underwriters’ fees 
further ? 

Mr. Larer. No, sir. 

Senator Busn. Then I would like to ask you a question about that. 
Is it true that the percentage of cost of the underwriter’s fee is in in- 
verse ratio to the size of the issue, so to speak ¢ 

Mr. Larce. That can’t help but be so. 

Senator Busu. In an issue as small as, let’s say $500,000, of common 
stock what would you estimate the expense to be ¢ 

Mr. Larer. It can readily be 8 or 9 percent. 

Senator Busu. For the underwriter’s fee, only, excluding those 
other expenses that you mentioned, so it runs the cost of the issue, 
including registration expenses, up to around 12 percent, is that right ? 
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Mr. Larcer. That is right. 

Section 4 (1) of the act exempts all private placements from regis- 
tration. Although virtually all private placements are of debt securi- 
ties, the cost of the flotation of such issues is of some significance in 
showing the cost of issuing securities without registration. 

The Securities and Exchange Commission recently published a 
study in this area entitled “Privately Placed Securities—Cost of 
Flotation,” covering the years 1947, 1949, and 1950. According to this 
study, for the issues s under $500,000, the professional fees and printing 
costs ‘averaged $1.15 per $100 of proceeds; and for the issues of 
$500,000 to $1 million, such costs averaged 85 cents per $100 of 
proceeds. As a matter of fact, the study concludes—on page 10— 
that— 


next to investment bankers’ fees, the greatest savings in costs of flotation of 
private placements, as compared with public offerings was shown in printing and 
engraving costs and legal fees, both for debt and equity issues. 

The cost of complying with regulation A under section 3 (b) of the 
Securities Act, as compared with registering a comparable issue is 
almost nominal. Despite the small size of the issues involved—less 
than $300,000 in each instance—two typical common stock offerings 
which were made under regulation A by my companies in 1952 and 
1953 show how small the “professional fees and printing costs are 
where no registration is involved. These offerings totaled $469,050, 
and the professional fees and printing costs incurred in connection 
with these two issues aggregated $2,560, or less than 55 cents per $100 
of proceeds. This is in startling contrast with the average of such 
costs for registered issues of $600,000 or less, during 1952 and 1953— 
to November—which was $3.55 per $100 of proceeds. 

Thus, in the three main areas of exemption from registration, that 
is, intrastate issues, private placements, and regulation A offerings, 
the cost of flotation of small issues is far below the cost of registered 
issues of comparable size. 

I would particularly like to point out something these cold figures 
fail to show, and that is that in addition to the heavy out-of-pocket 
expenses incurred in the registration process, there is a very consider- 
able added cost to small business in the time, effort and energy ex- 
pended by its officers and employees in complying with all the tech- 
nical requirements and details incident to the registration of a security 
issue. 

Now, I should like to treat with the matter of the size of the exemp- 
tion, which we maintain should be increased to at least $600,000. The 
decline in the value of the dollar since 1945, when the $300,000 exem 
tion in section 3 (b) of the Securities Act was adopted, requires.a aa 
stantial increase in that figure, in order to continue to give to small 
business the relief from the burdens and expenses of registration which 
was intended by the 1945 amendment. I would call to your attention 
that the exemption was especially designed to aid small business and 
to free it from the expenses and burdensome routine of registration in 
obtaining adequate financing. 

However, since 1945, the cost of living has risen by 48 percent, 
according to the consumers’ price index of the United States De art- 
ment of ‘Labor. Even more significant is the Department of Com- 
merce’s composite construction cost index, which shows a rise of 81 
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percent in construction costs during the same period. Since the funds 
obtained through security issues are generally used for the construc- 
tion or acquisition of plant facilities and other projects, the construc- 
tion cost index is probably the more appropriate yardstick for measur- 
ing the depreciation in the usefulness of the present exemption. 

Thus, with such a sharp decline in the purchasing power of the 
dollar, the $300,000 exemption no longer provides the same degree of 
relief for small business as was intended in 1945. Realistically, the 
rise in construction costs since 1945 has operated to shrink the exemp- 
tion figure to $165,000. Merely to give to small business the same 
benefits which the Congress intended to grant in 1945, the present 
exemption figure should be increased to at least $540,000, as against 
the construction index. It is our recommendation, however, that the 
exemption be raised to $600,000 in order to provide some further aid 
to small businesses in their financing problems. 

I would like to add something with regard to the telephone business, 
not included in the text of the statement, namely, in 1945, when the 
$300,000 exemption was established, companies were able to add at a 
net cost of about $100 each or less, an additional telephone, you see, 
all costs considered on an average over the year. Now, today, the 
total cost, averaging over a year, of companies of this kind, runs $400 
or more, per station, as against the previous figure of under $100 in 
1945. 

Senator Maynank. Costs and everything have gone up. 

Mr. Laren. That is right. 

In conclusion, I urge your committee to increase the exemption from 
registration for the smaller issues of securities to $600,000 in the 
interest of small business. It is believed that this increase in the 
exemption would in no way injure the investing public, for the per- 
missive character of the exemption contained in section 3 (b) of the 
Securities Act would not be changed. 

Under this section, the Securities and Exchange Commission would 
continue to have full authority to grant or deny, by its rules and regu- 
lations, any exemption from registration. 

Furthermore, the Commission could subject the exemption to such 
terms and conditions as would appear to be warranted under the cir- 
cumstances. This authority would certainly seem to be an adequate 
safeguard and protection for the investing public. 

Thank you, sir. 

Senator Busw. Thank you very much, Mr. Large. 

Mr. Demmler, you heard Mr. Large’s recommendation that the 
increase be made to $600,000, rather than $500,000, did you? 


STATEMENT OF RALPH H. DEMMLER, CHAIRMAN, SECURITIES AND 
EXCHANGE COMMISSION—Resumed 


Mr. Demnirr. I did, sir. 

Senator Busn. You gave some consideration in the autumn, during 
conferences with the members of the industry and myself, to that 
figure of $500,000. 

Ww hat is your feeling about increasing it to $600,000? Do you feel 
that if it were possible to get that through the committee, here, and 
get it into legislation, that it would be desirable, or not? 
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Mr. Demouurr. Mr. Chairman, I am not trying to duck an answer 
to the question. The Commissioners unanimously agreed on the 
$500,000 figure. As long as I am speaking for the Commission, I 
think I must necessarily stick by the $500,000 figure. 

Now, I think it is fair to point out in considering the problem that 
it is, after all, in the area of the small issues that fraud occurs. If 
you invest $1,000 in a worthless security that is part of a $100,000 
Issue, you are just as badly cheated as if you invest $1,000 in the se- 
curity of a $2 million issue. 

Senator Maysank. Has there been very much fraud in the tele- 
phone company issues? 

Mr. Demure. No. Of course, you have many, many businesses 
in which the smaller issues are thoroughly giltedged. There is, how- 
ever, undoubtedly, a segment of small issues in which fraud does 
exist. 

Senator Maypanx. There, again, in substance, the good must pay 
for the bad. 

Mr. Demnter. That is right. : 

Now, I don’t think that the Securities and Exchange Commission 
can claim any particular justification of logic for selecting any par- 
ticular number, whether it is $100,000, $500,000, $600,000, or $750,000, 
as establishing a logical line of demarcation between issues for which 
registration should be required, and issues for which registration 
should not be required. 

It is a question of balance which the Congress must, after all, re- 
solve. 

Senator Busu. Thank you, Mr. Chairman. 

Mr. Demmier. I wonder, Mr. Chairman, while I am here, whether 
Senator Maybank wishes further information with respect to our fees, 
or whether my last answer took care of that subject ? 

Senator Maypank. It was quite all right. The only thing is, I 
would like to have it in the record. Of course, I could get it from you, 
but the reason I asked for it is that we should have it in the record for 
easy reference if it is needed on the floor. 

Mr. Demmuer. The only fees which we now charge are statutory 
fees of one one-hundredth of 1 percent of the offering price in respect 
of securities which are registered under the 1933 act. A fee of $100 
for the qualification of the trust indenture under the Trust Indenture 
Act of 1939, in those cases in which the issue which the indenture 
securities is not registered under the 1933 act, and a statutory fee of 
one five-hundredth of 1 percent of the aggregate dollar amount of 
the sales of securities other than securities of the United States trans- 
acted on the national securities exchanges, and those fees are all pro- 
vided by statute. 

Senator Maysank. What were the dates of the acts? You said first 
1933 and last 1939. 

Mr. Demotuer. The last is the Securities Exchange Act of 1934. 

Senator Maypank. Thank you, Mr. Chairman. 

Senator Busn. Do the fees which you receive cover the expenses of 
the Commission operations? 

Mr. Demmuer. No, sir. Our budget for the current fiscal year— 
well, let me speak for fiscal year 1953. Our budget was $5,245,000. 
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Our receipts from fees for the same fiscal year were $1,199,370. Those 
fees go, of course, to the Treasury directly and not to us. 

Senator Maypank. What about all these fees that the people com- 
plain about? I do not say the complaints are just or unjust. 

Mr. Demourr. Our fees for the sale of copies of documents 
amounted to $10,088. 

Senator Maynank. How about photostats? 

Mr. Demouer. That is all covered in that figure. 

Senator Busu. Thank you very much. 

Mr. Bartlett, will you come forward, please? 


STATEMENT OF W. H. BARTLETT, CONTROLLER, POTASH CO. OF 
AMERICA 


Mr. Bartierr. Mr. Chairman and gentlemen of the committee, I 
am W. H. Bartlett, controller of the Potash Co. of America. 

The purpose of my appearance is to show the need for relief from 
the continuing nature of the requirements contained in section 15 (d) 
of the Securities Exchange Act of 1934. In this section, a corporation 
which has been required to file a registration statement in connection 
with an issue of securities is forever required to file such reports as 
the Securities and Exchange Commission may prescribe. These re- 
ports now include, or have included, requirements for certain state- 
ments which must be prepared by certified public accountants, and 
periodic statements which can be prepared by the registrant. 

This reporting is a burdensome and expensive requirement that 

‘arries on years after the original registration has served its purpose. 
ie example of this is the Potash Co. of America, who, in December 
1936, registered with the Commission to offer to its stockholders 66,667 
shares of common stock at $15 per share on the basis of 1 share for 
each 3 shares held. Despite the fact that the purpose outlined in the 
registration was completed 17 years ago, the filing of reports with the 
Commission is still required. During this time the company has been 
forced to expend tens of thousands of dollars in the preparation of 
reports, including those prepared by independent auditors and those 
prepared by the company staff. 

The relatively minor capitalization mentioned above was for the 
purpose of doubling the plant’s capacity from 200 tons per day of re- 
fined potassium chloride to 400 tons per day. Without any additional 
public offerings, the company has subsequently ¢ arried through a 
series of expansion programs and is presently producing better than 
$2,500 tons per day of refined potassium chloride. This is greater 
than 10 times the amount of plant capacity contemplated in the regis- 
tration request. It would seem that after the purpose of the capitali- 
zation was complete and a reasonable time had elapsed a final report 
could be filed with the Commission. 

T should like to recommend that a provision be incorporated in the 
Securities Exchange Act which would provide that after the purpose 
of the registration has been accomplished, and such fact certified to 
by qualified and acceptable engineers and accountants, the registrant 
be thereafter relieved from the requirement of filing returns. 

The public would be protected during this time of accomplishing 
the purpose of the registration, but after it was complete the report- 
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ing burden would be removed from the registrant. Surely, there must 
be many companies of the same size and scope whose securities are 
handled over the counter that have never needed to register and con- 
sequently do not file reports. My company was in an early and de- 
veloping state when the registration was required. Today, it is rated 
as the largest producer of potash in the world. The interests of the 
stockholders were well protected not only by the Securities and Ex- 
change Commission requirements, but also by the company itself. 

I shall be glad to give the committee any further information it may 
desire in connection with this problem. 

Senator Busu. Thank you very much, Mr. Bartlett. 

Does the Securities and Exchange Commission wish to comment 
on this particular statement, Mr. Demmler? 

Mr. Demmter. I should like to very much, if I may, Mr. Chairman. 


STATEMENT OF RALPH H. DEMMLER, CHAIRMAN, SECURITIES AND 
EXCHANGE COMMISSION—Resumed 


Mr. DemMter. I would like to make a brief statement in response 
to the testimony of Mr. Bartlett, controller of the Potash Co. of 
America, with respect to section 15 (d) of the Securities Exchange 
Act of 1934. 

Section 15 (d) was added to the statute in 1936, and applies to all 
companies which have sold substantial amounts of securities to the 
public under a registration statement which has become effective under 
the Securities Act of 1933, and in which there continues to exist a 
substantial public interest. That is, an interest of more than $1 mil- 
lion in outstanding securities. 

The section provides in general that companies which register se- 
curities under the Securities Act of 1933, for sale to the public, shall 
undertake to file with the commission such annual and other reports 
as are required to be filed by companies having securities listed on 
a national securities exchange. 

That would mean that there are two classes of companies which 
are required to file annual reports with us, namely, companies which 
have securities listed on a national securities exchange, and companies 
which have registered securities under the 1933 act, so long as there 
remain outstanding in the hands of the public a substantial amount 
of that company’s securities. 

In addition, of course, we have reporting requirements under the 
Holding Company Act and the Investment Company Act, and I am 
not getting into those. 

The form, content, and disclosure requirements for such reports are 
governed by the same statutory standards and the rules applicable 
to the report for listed companies. 

Now, the facts surrounding the Potash Co. of America serve to 
illustrate the significance of these requirements to the investing pub- 
lic. The company filed a registration statement under the Securities 
Act of 1933 on December 9, 1936—our file No. 2716, effective January 
18, 1937—for a public offering of 66,667 shares of no-par common 
stock. In addition to these shares, this company at that time already 
had outstanding 80,000 shares of common stock. At that time, it also 
had outstanding 120,000 shares of 6 percent cumulative convertible 
preferred stock, $10 par value. 
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On December 9, 1952, a second registration statement became effec- 
tive for 65,000 outstanding shares of capital stock offered to the public 
by two large stockholders. As of the end of the company’s last fiscal 
year, Potash Co. of America had over 1 million shares of common 
stock outstanding with an aggregate market value in excess of $33 
million, far more than the minimum specified in section 15 (d). That 
is $2 million, or under some circumstances, $1 million. 

The company’s reports filed with the Commission pursuant to the 
requirement of section 15 (d) have served to provide the owners of 
the company’s stock and prospective purchasers of its stoc *k with ac- 
curate and reli: ible information concerning the company’s affairs in 
the intervening years. 

It will be noted, however, that only the reporting requirements of 
the act apply. Many other provisions of the statute, such as the proxy 
rules, liability of directors, officers, and 10-percent stockholders for 
short-swing profits—provisions which are applicable to companies 
having securities on an exchange, and to the management of those 
companies—do not apply to companies like Potash Co. of America, 
which are subject, as I said, only to the reporting requirements of 
section 15 (d). 

Section 15 (d) is not intended to supply investors with information 
in connection with the original distribution of securities, as suggested 
by Mr. Bartlett’s testimony. That is, it is not intended to apply only 
until the purpose of registration has been served, but rather for the 
purpose of supplying to investors continuous periodic and current in- 
formation about the issuer. 

Its purpose is the same as that of section 13 of the Securities Ex- 
change Act which requires listed companies periodically to file cur- 
rent information with the Commission and the exch anges. The 
reason for the section is set forth in the congressional committee re- 
ports on the bill which changed section 15 in 1936 to its present form. 
Those reports are Senate Report 1739, page 4, 74th Congress, 2d ses- 
sion, February 24, 1936, accompanying S. 4023; House Report 2601, 
pages 4 and 5, 74th Congress, 2d session, M: ay 8, 1936, accompanying 
S. 4023. 

As for the question of cost, the company states that in the past 
17 years it has been forced to spend tens of thousands of dollars on 
the preparation of reports, including those prepared by independent 
auditors and those prepared by the company staff. The company 
does not indicate the cost to it of preparing section 15 (d) reports, 
or what fraction of its reporting costs are attributable to section 
15 (d) reports. 

It is obvious that the information required to be published in these 
reports must be assembled and collected in any event by a corpora- 
tion such as the Potash Co. 

The Commission believes that the proposal of this company is 
not in the public interest and does not recommend it to the committee. 

Senator Busn. Has the Commission had similar requests from 
other companies in any number? 

Mr. Demter. I know of no such request. I have been told the 
answer is “No.” 

Senator Busu. The next witness will be Mr. Clyde McFarlin. 
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Mr. McFarlin, will you proceed as you wish in connection with 
your statement ¢ 

Senator Maysank. Mr. Chairman, may I ask to be excused? I 
have to go to lunch with Mr. Wilson to discuss the armed services 
appropriations this year. Iam sorry I have to leave. 


STATEMENT OF CLYDE McFARLIN, UNITED STATES INDEPENDENT 
TELEPHONE ASSOCIATION 


Mr. McFarurn. My name is Clyde McFarlin. I live in Montezuma, 
Iowa, and am president of the Montezuma Mutual Telephone Co. 
I am a director and past president of the Iowa Independent Tele- 
phone Association, and I appear on behalf of the United States 
sumepenians Telephone Association, which is the national trade or- 

ganization of the independent segment of the telephone industry. 
This i is the portion of the industry which is not owned or operated 
by the Bell System. 

There are approximately 5,300 independent telephone companies, 
which operate approximately 11,000 exc hanges having about 9 million 
telephones, and serving approximately two- thirds of the geographical 
area of the United States. These companies have a tot: al investment 
of about $114 billion, and we serve two-thirds of the area of the 
United States geographically. 

While the independent telephone companies do serve some large 
cities, such as Rochester, N. Y., Santa Monica and Long Beach, Calif., 
generally the independent telephone companies serve the smaller 
cities and towns and farm areas, and with a very few exceptions, 
these companies belong in the classification of small business. 

Because the telephone business is small business, we are particularly 
interested in the amendment of the exemption to section 3 (b), 
which would increase the amount of the exemption from $300,000 to 
$500,000. Very briefly, and very rapidly, I will sketch some of 
the reasons why I think this is particularly helpful to the telephone 
industry. 

The utility industry generally continuously requires additional 
capital, a large part of which it must secure ‘through public issues 
of either debt or equity securities. 

Now, many industries are able to finance themselves to a consider- 
able extent from earnings, but this is not possible in the telephone 
industry, for two reasons. In the first place, the rate of return on 
invested capital in telephone companies is low, as compared with the 

rate of earning in many other industries. 

In order to- get capital we must pay the going rate of return on 
investments and compete with other industries that are seeking capi- 
tal, and if we do this, we must pay out practically all of our earnings 
in order to secure capital. 

Another, and perhaps stronger reason, is that the utility industry 
is regulated, and regulatory commissions will not permit utility 
companies to earn signific ant amounts that they can add to their 
surplus. Therefore, we must look to the public. 

Now, in the last 10 years, and particularly since the war, the demand 
for capital in the telephone industry has been tremendous. The de- 
mand for service has been such that we have not been able to meet it 
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in its entirety. In other words, there are a great many people in the 
United States today who want telephones and who do not have them 

We have had a tremendous increase—in fact, the independent seg- 
ment of the industry has doubled the number of telephones that we 
have put in service since the war. Parenthetically, the Bell System 
has added 12 million telephones in the last 6 years to the number of 
people that they serve. 

Now, of course this has cost a lot of money, and we have had to get 
the money from the investing public. While the demand for in- 
creased capital has been so tremendous, the pressure has been made 
greater because of the fact that we have inflation. As Mr. Large 
testified, formerly it cost $100 a telephone, and now it costs $400 a 
telephone. The demand for capital has snowballed. 

In addition we have a lot of people who want improved service, 
particularly in the rural areas, and Congress has established a legis- 
fat ive policy of assisting the farmers in securing better service. This, 
of course, will require additional capital. 

We have been able, in cooperation with banks, insurance companies, 
and underwriting companies, to develop a lot of new sources of capi- 
tal. While we haven't gotten all the capital we have needed, we 
have gotten a lot of it. But, unfortunately, due to something which 
I will mention hereafter and which I think this exemption would 
help, too large a proportion of that new money has been debt, instead 
of equity. 

This exemption would help us in placing equity issues with the in- 
vesting public. The cost of registration of small issues is proportion- 
ately so much greater than it is in the larger companies. The small 
companies are not equipped, they don’t have the legal staff, the ac- 
counting and engineering staff within themselves in order to do the 
spadework that is necessary in registration, so they have to hire 
outside professional help to do this. 

In the case of the very small issues, the cost is so great as to be 
prohibitive. 

The Securities and Exchange Commission has recognized this. They 
have made a study, and I think in the period covered, from 1945 to 
1949, the average professional fees and printing costs for all reg- 
istered common stock issues was $0.87 per hundred dollars of proceeds, 
and during the same period, such costs for common stocks issued un- 
der $500,000 was $3.60 per hundred of proceeds. 

I attended the hearings held by the House committee a year ago and 
there was a complaint made at that time that because of private place- 
ment, the investing public did not have an opportunity to purchase 
securities that they should have an opportunity to buy. If we could 
have this exemption, it would result in a good many telephone issues 
being publicly offered—equity issues—and the investing public would 
have an opportunity to buy securities which now, by reason of private 
placement, are not available to the public. 

Senator Busn. Do you think that is a good thing, in a general way, 
to have the public own more of these securities like those of the tele- 
phone companies ? ; 

Mr. McF arity. It is a good thing in every way. It is a good thing 
for the country. The more widely you can diffuse the holdings, you 
make a sounder economic picture. From a selfish standpoint, it 
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helps public relations, particularly if you can sell your securities in 
the area in which you serve. It is good from every angle. I haven't 
any fault with private placement. “We have had to do that. Itisa 
good thing, and in a lot of cases it saved money. But it is a fine thing 
to have the equity issues and security issues placed and diffused just as 
widely as possible. 

The inflation that we have, has been spoken of before—the decrease 
in the value of the dollar. The original exemption was $100,000. 
Congress, in 1945, recognized, by reason of inflation, that that wasn’t 
realistic, and they increased it to $300,000. Mr. Large spoke about 
$600,000. I think that that figure was selected with the idea that 
$600,000 now means about the same as $300,000 did in 1945. It wasn’t 
just a figure picked out of the air, but it was a rough approximation to 
try to give effect to the result of inflation. 

‘Of course the investing public ought to be considered in this matter. 
If I thought that the investing public’s interest would be jeopardized 
by such an amendment, I would not be here. I think that the investing 
public’s inter est would not be injured in any way. In the first place, 
the exemption is permissive. The Commission has a right to require 
information if they see fit. They can attach conditions, so that the 
rights of the public, I think would be thoroughly protected, as much 
as they are now under the act. 

There is another feature, particularly, as applied to public utility 
companies. They are not only regulated as to their rates, service, and 
things of that sort, but in a majority of States, the issuance of securi- 
ties is regulated by a public utilities commission. They have to go 
through a seare ‘hing examination and file the necessary data with the 

various public utility commissions before these securities can be issued. 

If, for any reason, it would appear that Congress feels it advisable 
not to increase this exemption, it does seem to us there might be an 
exemption for public-utility companies because of the fact that the 
securities are issued only by permission of the public utility commis- 
sion. 

There is another factor that is very important in connection with 
registration as it affects small companies, ¢ and that is the time element. 
It ‘takes a considerable length of time to get the data ready to register 
an issue. In the utility business, as in every business, the matter of 
timing is a very tricky factor and a very important factor in financing. 
We have had, in the last year, very wide fluctuations in interest rates. 
Security issues that were sold 3 months ago were sold at substantially 
higher rates than they are being sold for today. 

Larger companies can go to the banks and borrow funds if they 
want them, they can get interim loans while they are registering an 
issue, but small utility companies cannot do that because usually 
they operate in small places and the banks in those communities simply 
aren’t large enough to enable them to make the loans that are neces- 

sary to carry these companies until permanent financing can be 
completed. 

Congress, by many acts, has adopted the legislative policy of assist- 
ing small business. The adoption of this exemption would certainly 
be a very effective method of carrying out that legislative policy, 
and it would be especially helpful to the telephone industry which 
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at this time, and apparently for a long time to come, is going to be 
in need of a very large amount of new funding continuously. 

Thank you, sir. 

Senator Busu. Thank you very much, indeed. You have given us 
a very good statement. 

(The prepared statement of Mr. McFarlin follows :) 


STATEMENT OF CLYDE McCFARLIN, UNITED STATES INDEPENDENT TELEPHONE 
ASSOCIATION 


My name is Clyde McFarlin. I live in Montezuma, Iowa, and am president 
of the Montezuma Mutual Telephone Co. I am a director and past president 
of the Iowa Independent Telephone Association, and I appear on behalf of the 
United States Independent Telephone Association, which is the national trade 
organization of the independent segment of the telephone industry. This is 
the portion of the industry which is not owned or operated by the Bell System. 

There are approximately 5,300 independent telephone companies, which operate 
approximately 11,000 exchanges, having about 9 million telephones, and serving 
approximately two-thirds of the geographical area of the United States. These 
companies have a total investment of about $1% billion. 

While the independent telephone companies do serve some large cities, such 
as Rochester, N. Y.; Santa Monica and Long Beach, Calif.; generally the inde- 
pendent telephone companies serve the smaller cities and towns and farm areas, 
and with a very few exceptions, these companies belong in the classification of 
small business. 

Because this independent telephone industry is small business, it is particularly 
interested in securing the adoption of the proposed amendment to section 3 (b) 
of the Securities Exchange Act, which would increase the present exemption from 
registration of security issues from $300,000 to $500,000. In fact, our association 
feels that the amendment should increase the exemption to $600,000. 

We believe this amendment should be adopted by Congress for the following 
reasons: 


THE UTILITY INDUSTRY CONTINUOUSLY REQUIRES ADDITIONAL CAPITAL WHICH IT 
MUST SECURE IN LARGE PART THROUGH PUBLIO ISSUES OF DEBT AND EQUITY BE- 
CURITIES 


Many industries can secure a large proportion of the funds they need for growth 
and development by retaining earnings. It is not possible for telephone com- 
panies to secure funds for capital investment, in any great degree, from earnings. 

Telephone companies must pay a rate of return on their securities and stock 
issues sufficiently high to meet competition from other sources seeking invest- 
ment funds. To meet such competition, utilities must pay out the major portion 
of their earnings in interest and dividends. Again, utilities are regulated and 
the regulatory bodies will not approve rates high enough to enable such com- 
panies to add any significant amount to surplus. Therefore, for these two rea- 
sons, utilities are required to look to the investing public for practically all the 
additional capital they require. 

The need for capital in the telephone industry in the last 10 years has been 
greater than the amount the industry has been able to secure. Independent 
telephone companies have not been able to meet the demand for service in spite 
of the fact that since the end of the war the number of telephones served has 
doubled. The independent companies have had a phenomenal increase in num- 
ber of telephones. This extraordinary growth, of course, has required a tre- 
mendous increase in capital investment. In addition to the normal capital re- 
quired because of this growth, the cost has been greatly increased due to the 
fact that inflation has added greatly to this cost. Many items used by the tele- 
phone company in new construction cost 2 and 3 times more than they did before 
the war. 

In addition to the demand for new telephone service, telephone companies have 
been receiving and will continue to receive demands for improvement of exist- 
ing service which will require investment of a very large amount of new capital. 
It is the duty of the telephone companies to meet these demands for new and im- 











106 SECURITIES EXCHANGE ACTS AMENDMENTS 


proved service, but they cannot do this unless they are able to secure adequate 
capital. 

While the independent telephone companies have not been able to secure 
all the new capital they have needed in this postwar expansion period, through 
concerted effort on their part and through cooperation of insurance companies, 
banks, and other agencies our industry has opened up new avenues of financing. 
However, unfortunately, too much of this financing has been through debt, rather 
than through equity issues. 

It would greatly benefit our industry if we could sell more equity issues 
through public offering. This amendment would assist us greatly in promoting 
the sale of public issues of equity securities for the reasons set out hereafter: 


THE COST OF REGISTRATION OF SECURITIES IS PROPORTIONATELY HIGHER FOR SMALL 
ISSUES, AS COMPARED TO LARGE ONES, AND IN MANY INSTANCES IS SO EXCESSIVE 
AS TO BE PROHIBITIVE 


One of the factors which have influenced small telephone companies to do 
their financing, either equity or debt, by private placement has been the cost of 
registration. Technical requirements of registration procedure require special 
financial staetments covering the previous 5-year operations, audits by independ- 
ent accountants, appraisals, legal services, printing, etc. The procedure is the 
same whether the issue be one involving tens of millions of dollars, or $500,000. 
As a consequence, the cost of registration has been so high as to be prohibitive. 

The Securities and Exchange Commission has recognized this condition and 
lias made a study of this problem of cost of flotation of registration of issues. 
In a report it has stated that the size of the flotation has a very strong effect on 
both commissions and discounts, and all other expenses, large flotations costing 
only a small amount, relative to the proceeds, as compared with small flotations. 
This study further shows that during the period 1945-49 the average professional 
fees and printing costs for all registered common stock issue was $0.87 per $100 
of proceeds, and during that same period such costs for common stock issued 
under $500,000 was $3.60 per hundred of proceeds, 

There has been some complaint that the investing public does not have an 
opportunity to buy many sound securities because such securities are disposed 
of at private placement. It thus appears that the cost of registration of either 
debt or equity issues is So great as to make it not only more advantageous, but 
necessary for small companies to place their securities privately. If this burden 
were removed by increasing the exemption, it would not only enable our com- 
panies to have additional sources of new capital, but enable the investing public 
to purchase sound securities that they have not had an opportunity to purchase 
in the past. 


THE DECLINE IN THE VALUE OF THE DOLLAR REQUIRES AN INCREASE IN THE EXEMPTION 
FROM REGISTRATION 


The original exemption in the Securities Exchange Act was $100,000. This was 
increased in 1945 to $300,000. Because of the reduction in the value of the dollar 
the present exemption does not have the same effectiveness that it did when 
enacted. There are varying indexes which show the reduction of the value of 
the dollar since the amendment of 1945 was adopted, but it seems fair to say, 
because of the increased costs of our equipment and labor, that the exemption 
should be increased to $600,000, in order that our companies might have the 
same benefit dollarwise that they received under the amendment of 1945. 


THE INTEREST OF THE INVESTING PUBLIC WOULD NOT BE JEOPARDIZED BY RAISING 
THE EXEMPTION 


We do not believe that the interests of the investing public would be injured by 
the increase in the exemption that is proposed. Neither the number of issues 
exempted nor the amount thereof are significant in the total number and amount 
of registrations which would be affected. The amendment would not affect 
the permisive character of the exemption and the Commission would have 
aupthortiy to grant or deny exemption. The Commission has full authority to 
require additional showing, or to make investigations before granting or deny- 
ing exemption, and could grant the exemption subject to any requirements it 
deemed necessary adequately to protect the investing public. 
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We are sure the committee will also have in mind the fact that so far as 
utility issues are concerned the public interest is adequately protected by still 
another consideration. Utility companies, including telephone companies, are 
subject to strict regulation by the public service commissions of the several 
States. The arm of regulation reaches not only to prescription of reasonable 
rates, supervision of accounting procedures and other features, but likewise in 
most States to the important matter of regulation of the issuance of securities. 
Before passing upon petitions for permission to issue securities, these regula- 
tory commissions must necessarily, in carrying out their duty to protect the 
public interest, make probing investigations. 

In this connection I would like to be permitted to make this further observa- 
tion: If Congress for any reason that may be deemed sufficient should be dis- 
inclined to enact legislation increasing the exemption to $600,000 for industry 
generally, we hope it will nevertheless be disposed to enact this exemption in 
the case of the securities of public utility companies. It seems to us that since 
utility companies are already subject to public regulation, the public interest is 
already adequately protected and that this would afford ample justification to 
Congress for treating utility issues differently from other classes of issues. 


IT WOULD HELP SMALL BUSINESS BY SHORTENING THE TIME REQUIRED FOR FINANCING 


One of the most important considerations of financing small companies is the 
ability to secure additional capital promptly when needed. A difference in money 
rates during a 2- or 3-month period can be most vital to small enterprise which is 
seeking funds. We have seen wide fluctuations during the past year in money 
rates. Flotations made even 3 months ago cost considerably more than those 
made at present rates of interest. While registration of securities is especially 
costly for small issues, as pointed out heretofore, registration also takes time, 
and the delays that are incident to registration may cause the loss of a favorable 
money market. 

Large companies can usually borrow at the banks to carry their construction 
programs during the process of registering a security issue. Smaller companies, 
such as most of those in the independent telephone industry, are usually unable 
to do this because of statutory limitations on the size of loans which can be 
made by local banks. The time element is much more important to a small 
company. Therefore, removal of registration requirement on issues under 
$600,000 would be most helpful to the small telephone company. 

Congress has, by many legislative acts, clearly adopted the policy of extending 
legitimate and effective aid to small business. The adoption of this amendment 
would simply be a logical step in carrying out this program. 

Senator Busu. Is Mr. Besse here ? 

Mr. Hatsrep. I am Jess Halsted. I represent the Midwest Stock 
Exchange. At Mr. Besse’s request I reserved time for him, but he 
was unable to come. He has sent a telegram for the record. 

Senator Busu. Thank you very much. We will insert.the telegram 
in the record. 

(The telegram referred to follows:) 

Boston, Mass., February 4, 1954. 
Hon. Homer BE. CAPEHART, 
Chairman, Banking and Currency Committee, United States Senate: 

I have reviewed the text of 8S. 2846 and believe the bill to be constructive and 
in the interest of the industry. 

Harry W. BESSE, 
President, Boston Stock Ewchonge. 

Senator Busn. Mr. Weiner, of the Independent Telephone Unions. 
Have you a prepared statement, Mr. Weiner ? 

Mr. Werner. No, I haven't. 

Senator Busn. Will you proceed and give us your views on this? 
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STATEMENT OF ABRAHAM WEINER, ALLIANCE OF INDEPENDENT 
TELEPHONE UNIONS 


Mr. Werner. My name is Abraham Weiner. I am a member of the 
law firm of Mayer & Mayer, New York City, and I am here on behalf 
of the Alliance of Independent Telephone Unions, that comprises 12 
telephone unions which belong to neither A. F. of L. nor CLO, and who 
represent approximately 125,000 employees of the Bell System, mostly 
situated in the northern part of the United States. I actually did 
not come down here to testify with respect to Senate bill 2846. I spoke 
to Mr. McMurray, and he said it wasn’t particularly necessary to 
testify about what was in the bill, but I could testify with regard to 
what had been left out of the bill. I studied the bill rather closely 
and I find that there is nothing in it respecting the rulemaking powers 
of the Securities and Exchange Commission. These rulemaking 
powers, of course, derive from sections 14 (a) and (b) of the Securities 
Exchange Act of 1934. It has been noted that this section of the act 
abandoned specific standards to guide the Commission in making its 
rules with respect to proxy statements, and that the Commission’s 
discretion is unlimited, with the only standard being that of public 
interest. 

On my way to Washington, I was pondering the question of 
whether it was necessary or desirable, in my own opinion, at least, 
that section 14 (a) be unlimited to any extent to set forth criteria, or 
guides, for the SEC, in making its rules. I have actually come to 
the conclusion that in my opinion it is, perhaps, undesirable at the 
present time. I have, however, come here with one example in mind 
of how I think the recent amendment by the SEC, of its own rules, 
has resulted in a substantial detraction of stockholder democracy. I 
believe that stockholder democracy was one of the underlying and 
basic concepts for the passage of the Securities and Exchange Act 
of 1934. 

The Commission has promulgated many rules, of course, and with 
respect to proxy statements, rule X-14A-8, set forth certain prin- 
ciples, certain guiding limitations. I have reference to the right of 
a shareholder, or group of shareholders, to have management include 
in its proxy statement a proposal by such shareholder , or group of 
shareholders. It had always been the rule that a shareholder pro- 
posal must be a proper subject for action by the security holders 
before it could be included in the proxy statement. 

The alliance, for the past 9 years, has submitted a proposal to the 
American Telephone & Telegraph Co. to the effect that the pension 
plan which it has in existence should cease deducting one-half of the 
Social Security benefits which individuals get, from their pensions. 
As I say, we have had that proposal on the proxy statement for 9 
years. As a matter of fact, management itself included various pro- 
posals respecting changes in its pension plans, in its proxy statements. 
It did not. oppose us until 2 years ago, and moved before the SEC 
for exclusion of our proposal. The SEC turned them down. They 
moved again last year, and again they were turned down. 

This year, the amendment to the proxy rules is being used to 
have us shunted off the proxy statement and to kill off shareholder 
democracy to that extent. As I stated before, it had always been 
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thought that a proper subject for action by security holders was a 
proper proposal. Implicit in that statement was the fact that the 
conduct of the ordinary business of the corporation was for the di- 
rectors, not for the stockholders, and that would ordinarily be ex- 
cluded, but that was not written into the amendment. The rules 
today have been amended to read in part: 

If the proposal consists of a recommendation or request that management 
take action with respect to a matter relating to the conduct of the ordinary 
business operations of the issuer, then the management may keep the proposal 
off the proxy statement. 

At that time, we submitted a statement to the SEC, and we pointed 
out that this was always implicit in its rules, but that writing it into 
its rules, specifically, now, would give rise to limiting interpretations. 
I think we were a little prophetic at the time, because, immediately 
after the proxy rules had been amended to the extent that I have 
mentioned, the American Telephone & Telegraph Co. has apprised 
the SEC that it is not going to include our proposal this year in 
its proxy statement on the ground that this is ordinary business of 
the corporation. Of course, we claim that ordinary business means 
the day-to-day business, rather than something as important and long- 
lasting as a pension plan. But, I would like to apprise the Senate 
subcommittee of the necessity of watching over the amendments to 
its rules which the SEC makes from time to time. To see that these 
rules do come within the basic concepts of the act, and that one of 
these basic concepts, as I pointed out, was that there should be share- 
holder democracy, which, of course, was denied before the Security 
Exchange Act of 1934 was passed. And if, in the opinion of this 
Senate subcommittee and Congress in general, the SEC is using its 
discretion to override the public interest which was the basis for the 
passage of the act, then I submit, it is time for Congress to step in 
and write limitations to the rulemaking powers of the SEC. 

Senator Bus. Thank you very much, Mr. Weiner. We are very 
grateful indeed to you. 


STATEMENT OF RALPH H. DEMMLER, CHAIRMAN, SECURITIES AND 
EXCHANGE COMMISSION—Resumed 


Mr. Demnter. I wonder if I might make a statement with respect 
to our proxy rules? 

Senator Busu. Yes. 

Mr. Demmter. Mr. Weiner made reference to our rules, the rules 
of the Commission, under section 14 (a), of the Securities Exchange 
Act of 1934. I want to point out, initially, that nothing in the bill 
which is being considered by the committee, makes any reference to 
section 14 (a), nor, to the best of our knowledge, has any individual 
or organization suggested for consideration of the Congress, a revi- 
sion of section 14 (a) of the Securities Exchange Act. 

Section 14 (a) of the Securities Exchange Act, in general, pro- 
hibits the solicitation of proxies with respect to securities registered 
on national securities exchanges in contravention of such rules and 
regulations as the Commission may prescribe as necessary or appro- 
priate in the public interest, or for the protection of investors. The 
statutory authority is, of course, broad, and no standards are specific- 
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ally furnished for the determination of what rules and regulations 
are, in fact, necessary, or appropriate, in the public interest, or for 
the protection of investors. The legislative history of the bill, of 
course, indicates the specific evils in the matter of solicitation of 
proxies, which section 14 (a) was designed to eliminate. The Com- 
mission has promulgated rules under “this section, constituting so- 
called regulation X-14, which seek to protect investors by requiring 
the disclosure of certain information to them at the time their proxies 
are solicited. The information prescribed for such disclosure is cal- 
culated to enable the investor to act intelligently upon each separate 
matter with respect to which his vote or consent is sought. 

The regulation also contains pr ovisions enabling security holders 
who are not allied with the company’s Ss management, to communicate 
with other security holders when management is soliciting proxies, 
either by arranging for the distribution of their own proxy state- 
ments or through the inclusion of their proposals in the proxy state- 
ment of management. 

Mr. Weiner’s statement went only to the portion of our proxy rules 
which relate to the submission in management-proxy material, of pro- 
posals by shareholders. The rules recently adopted to which he ob- 
jects do not have any reference to proxy statements which share- 
holders themselves circulate at their own expense. 

I would like also to put into the record, the Securities Exchange 
Act release No. 4979, dated January 6, 1954, under the Securities Ex- 
change Act of 1934, promulgating the release. 

Senator Busu. Without objection, it is so ordered. 

(The document referred to follows:) 


SECURITIES AND ExCHANGE COMMISSION 
Washington, D. C. 
Securities Exchange Act of 1934, Release No. 4979 
ADOPTION OF AMENDMENTS TO Proxy RULES 


On October 9, 1953, the Commission announced (in Securities Exchange Act 
release No. 4950) that it had under consideration proposed amendments to its 
proxy rules under the Securities Exchange Act of 1934, and invited all inter- 
ested persons to submit views and comments in writing with respect to the 
proposals. Subsequently, on December 4, 1953, the Commission gave notice (in 
Securities Exchange Act release No. 4971) that a public hearing would be held 
at which interested persons would have an opportunity to present their views 
on the proposed amendments, and such a hearing was held on December 16, 1953. 

The Commission has considered all of the comments and suggestions received 
in writing and at the public hearing, and has determined that the amendments 
set forth below should be adopted. The principal changes made are described 
below: 

I. RULES x—14A-—3 AND x—-14A-6 


In order to make available at the Commission an adequate number of copies 
of definitive proxy statements and annual reports, rules X-14A-3 and X-14A-6 
are amended to require the furnishing to the Commission of 4 copies of such 
material, instead of the 3 copies now required. In addition, the amendment 
to rule X—14A-6 provides that copies of definitive proxy material be filed with 
each exchange upon which any security of the issuer is listed and registered. 
The existing requirement in rule X—14A-6 that three copies of preliminary 
material be filed with the Commission is not changed. 
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Il. RULE X—14A-8 


This rule now provides that any stockholder proposal submitted with respect 
to an annual meeting more than 30 days in advance of the corresponding date 
on which proxy material was released for the last annual meeting shall prima 
facie be deemed to have been submitted within a reasonable time. The rule is 
amended to extend this period from 30 days to 60 days, so as to give more time 
for the consideration of security-holder proposals. 

The Commission has determined not to adopt the proposed amendment which 
would have authorized the omission from the management’s proxy material 
of the name and address of a security holder submitting a proposal for action 
at the meeting of security holders. 

The present rule provides for submission of proposals which are proper 
subjects for action by security holders but does not specifically provide that State 
law is the standard for determining what is a proper subject for such action. 
In a prior release, however, the Commission has so stated. (Securities Exchange 
Act, release No. 3638, January 3 (1945.) To clarify this point, the amended rule 
specifically provides that a security holder’s proposal may be omitted from the 
management proxy material if it is one which, under the laws of the issuer’s 
domicile, is not a proper subject for action by security holders. The amended 
rule thus specifically provides that State law is to be the standard of eligibility 
of a proposal under the rule. The Commission wishes to make it clear that it 
considers this standard consistent with the decision of the court of appeals in 
the case of 8. FE. C. v. Transamerica Corporation (163 F. 2d 511, C. A. 3, 1947). 
Under the provisions of the amended rule X—14A-8 (c) (5), management would 
also be permitted to omit from its proxy material a proposal which is a recom- 
mendation or request with respect to the conduct of the ordinary business opera- 
tions of the issuer. 

The rule places the burden of proof upon the management to show that a 
particular security holder’s proposal is not a proper one for inclusion in manage- 
ment’s proxy material. Where management contends that a proposal may be 
omitted because it is not proper under State law, it will be incumbent upon 
management to refer to the applicable statute or case law and furnish a supporting 
opinion of counsel. 

Under the present rule where the management contests the propriety of a 
security holder’s proposal, it is required to furnish the Commission with a copy 
of the proposal together with a statement of the reasons why it believes the 
proposal may be omitted from its proxy material. This information at present 
must be furnished not later than the date preliminary copies of the proxy mate- 
rial are filed with the Commission. So that the Commission will have more time 
to consider the problems involved in such cases and the security holder will have 
an opportunity to consider the management’s position and take such action as 
may be appropriate, the amended rule provides that a copy of the proposal and 
a statement of reasons for its omission must be furnished to the Commission 
and the security holder not later than 20 days prior to the date of filing the 
management’s preliminary proxy material. However, the Commission may 
nuthorize a shorter period where it is shown that there is good cause for failure 
to comply with the 20-day requirement. 

Under the present rules a proposal must be repeated in the management’s 
proxy material if it received 3 percent of the total number of votes cast at the 
last annual or subsequent special meeting. This has resulted in the repetition 
year after year of proposals which have evoked very modest stockholder interest 
The rule is now amended to provide that a proposal may be omitted for a period 
of 3 years from the last previous submission if it was submitted within the 
previous 5 years and received less than 3 percent in the case of a single submis 
sion, less than 6 percent upon a second submission or less than 10 percent upon 
a third or subsequent submission during such 5-year period. 


IIt. ITEMS 6, 7, AND 8 OF SCHEDULE 14A 


Item 6 calls for information with respect to the nominees for election as 
directors of the issuer. The amended item requires information also with 
respect to directors whose terms of office continue beyond the date of the meeting. 
The purpose of this requirement is to give to security holders information with 
respect to the board of directors as a whole as it will exist after the meeting 

Item 7 calls for information with respect to remuneration and other transac 
tions with management and other persons. Since the previous revisions of the 
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item, certain interpretative and reporting difficulties have arisen. The amend- 
ments to this item are intended to eliminate these difficulties. 

The requirements relating to pension and retirement benefits are separated 
from those relating to other deferred remuneration payments. This should aid 
in distinguishing between the two types of payments and result in a simplifica- 
tion of the applicable instructions. For the same reason the requirements re- 
garding disclosure with respect to options are separated from those with respect 
to other transactions with insiders. Also, a new instruction has been added 
which permits the omission of information where the aggregate market value of 
securities covered by options granted or exercised is not more than $10,000 for 
any one person or $30,000 for officers and directors as a group. 

The instructions to the paragraph relating to indebtedness of insiders have 
been amended to provide that information need not be given where the aggregate 
indebtedness of any one person does not exceed $10,000 or 1 percent of the issuer’s 
total assets, whichever is less, at any time during the period specified. At pres- 
ent, indebtedness must be described if it exceeded $1,000 during the period. 

The scope of the paragraph relating to transactions with insiders has been 
limited by revising the instructions thereto to permit the omission of information 
in certain cases. The revision also presents a more precise statement of the 
requirements relating to such transactions. 

Where action is to be taken at the meeting with respect to the selection of 
auditors, item 8 requires a brief description of any material relationship between 
such auditors or any of their associates and the issuer of any of its affiliates. 
This item has been amended to make it consistent with the requirements of regu- 
lation S—X relative to the independence of accountants. 


STATUTORY BASIS 


The action herein described is taken pursuant to the Securities Exchange Act 
of 1934, particularly sections 14 (a) and 23 (a) thereof. 


TEXT OF AMENDMENTS 


1. Rule X-14A-3 (c) is amended by changing the word “Three” in the first 
sentence to “Four.” 

2. Rule X-14A—6 (c) is amended to read as follows: 

(c) Four definitive copies of the proxy statement, form of proxy and all other 
Soliciting material, in the form in which such material is furnished to security 
holders, shall be filed with, or mailed for filing to, the Commission not later 
than the date such material is first sent or given to any security holders, Three 
copies of such material shall at the same time be filed with, or mailed for 
filing to each national securities exchange upon which any security of the issuer 
is listed and registered. 

3. Rule X-14A-8 is amended to read as follows: 

Rule X-14A-8. Proposals of security holders 

(a) If any security holder entitled to vote at a meeting of security holders of 
the issuer shall submit to the management of the issuer a reasonable time before 
the solicitation is made a proposal which is accompanied by notice of his intention 
to present the proposal for action at the meeting, the management shall set forth 
the proposal in its proxy statement and shall identify the proposal in its form 
of proxy and provide means by which security holders can make the specification 
provided for by rule X-14A—-4 (b). A proposal so submited with respect to an 
annual meeting more than 60 days in advance of a day corresponding to the first 
date on which management proxy soliciting material was released to security 
holders in connection with the last annual meeting of security holders shall prima 
facie be deemed to have been submitted a reasonable time before the solicitation. 
This rule shall not apply, however, to elections to office. 

(b) If the management opposes the proposal, it shall also, at the request of 
the security holder, include in its proxy statement the name and address of the 
security holder and a statement of the security holder in not more than 100 
words in support of the proposal. The statement and request of the security 
holder shall be furnished to the management at the same time that the proposal is 
furnished. Neither the management nor the issuer shall be responsible for such 
Statement. 

(c) Notwithstanding, the foregoing, the management may omit a proposal and 
any statement in support thereof from its proxy statement and form of proxy 
under any of the following circumstances: 
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(1) If the proposal as submitted is, under the laws of the issuer's domicile, 
not a proper subject for action by security holders ; or 
(2) If it clearly appears that the proposal is submitted by the security 
holder primarily for the purpose of enforcing a personal claim or redressing 
a personal grievance against the issuer or its management, or primarily for 
the purpose of promoting general economic, political, racial, religious, social, 
or similar causes ; or 
(3) If the management has at the security holder’s request included a pro- 
posal in its proxy statement and form of proxy relating to either of the last 
two annual meetings of security holders or any special meeting held sub- 
sequent to the earlier of such two annual meetings and such security holder 
has failed without good cause to present the proposal, in person or by proxy, 
for action at the meeting; or 
(4) If substantially the same proposal has previously been submitted to 
security holders, in the management’s proxy statement and form of proxy 
relating to any annual or special meeting of security holders held within 
the preceding 5 calendar years, it may be omitted from the management’s 
proxy material relating to any meeting of security holders held within the 
3 calendar years after the latest such previous submission, provided that 
(i) If the proposal was submitted at only one meeting during such 
preceding period, it received less than 3 percent of the total number of 
votes cast in regard thereto; or 
(ii) If the proposal was submitted at only two meetings during such 
preceding period it received at the time of its second submission less 
than 6 percent of the total number of votes cast in regard thereto; or 
(iii) If the proposal was submitted at three or more meetings during 
such preceding period, it received at the time of its latest submission less 
than 10 percent of the total number of votes cast in regard thereto. 
(5) If the proposal consists of a recommendation or request that the man- 
agement take action with respect to a matter relating to the conduct of the 
ordinary business operations of the issuer. 

(d) Whenever the management asserts that a proposal and any statement in 
support thereof may properly be omitted from its proxy statement and form of 
proxy, it shall file with the Commission, not later than 20 days prior to the date 
the preliminary copies of the proxy statement and form of proxy are filed pur- 
suant to rule X-14A-6 (a), or such shorter period prior to such date as the Com- 
mission may permit, a copy of the proposal and any statement in support thereof 
as received from the security holder, together with a statement of the reasons 
why the management deems such omission to be proper in the particular case, 
and, where such reasons are based on matters of law, a supporting opinion of 
counsel. The management shall at the same time, if it has not already done so, 
notify the security holder submitting the proposal of its intention to omit 
the proposal from its proxy statement and form of proxy and shall forward to 
him a copy of the statement of the reasons why the management deems the omis- 
sion of the proposal to be proper and a copy of such supporting opinion of 
counsel. 


4. Items 6, 7, and 8 of schedule 14A are amended to read as follows: 


Item 6. Nominees and directors 


(a) If action is to be taken with respect to the election of directors, furnish 
the following information, in tabular form to the extent practicable, with respect 
to each person nominated for election as a director and each other person whose 
term of office as a director will continue after the meeting: 

(1) Name each such person, state when his term of office or the term 
of office for which he is a nominee will expire, and all other positions and 
offices with the issuer presently held by him, and indicate which persons 
are nominees for election as directors at that meeting. 

(2) State his present principal occupation or employment and give the 
name and principal business of any corporation or other organization in 
which such employment is carried on. Furnish similar information as to 
all of his principal occupations or employments during the last 5 years, 
unless he is now a director and was elected to his present term of office 
by a vote of security holders at a meeting for which proxies were solicited 
under this regulation. 

(3) If he is or has previously been a director of the issuer state the 
period or periods during which he has served as such. 
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(4) State, as of the most recent practicable date, the approximate amount 
of each class of equity securities of the issuer or any of its parents or sub- 
sidiaries, other than directors’ qualifying shares, beneficially owned directly 
or indirectly by him. If he is not the beneficial owner of any such secu- 
rities, make a statement to that effect. 

(5) If more than 10 percent of any class of securities of the issuer or any 
of its parents or subsiidiaries are beneficially owned by him and his associ- 
ates, state the approximate amount of each class of such securities bene- 
ficially owned by such associates, naming each associate whose holdings 
are substantial. 

(b) If any nominee for election as a director is proposed to be elected pur- 
suant to any arrangement or understanding between the nominee and any other 
person or persons, except the directors and officers of the issuer acting solely in 
that capacity, name such other person or persons and describe briefly such 
arrangement or understanding. 


Item 7. Remuneration and other transactions with management and others 


Furnish the information called for by this item if action is to be taken with 
respect to (i) the election of directors; (ii) any bonus, profit-sharing, or other 
remuneration plan, contract, or arrangement in which any director, nominee 
for election as a director, or officer of the issuer will participate; (iii) any 
pension or retirement plan in which any such person will participate; or (iv) 
the granting or extension to any such person of any options, warrants, or rights 
to purchase any securities, other than warrants or rights issued to security 
holders, as such, on a pro rata basis. However, if the solicitation is made on 
behalf of persons other than the management, the information required need 
be furnished only as to nominees for election as directors and as to their 
associates. 

(a) Furnish the following information in substantially the tabular form indi- 
‘ated below as to all direct remuneration paid by the issuer and its subsidiaries 
during the issuer’s last fiscal year to the following persons for services in all 
capacities : 

(1) Each director, and each of the three highest paid officers, of the 
issuer whose direct aggregate remuneration exceeded $30,000, naming each 
such person. 

(2) All directors and officers of the issuer as a group, without naming 
them. 

(A) Name of individual or identity of group 
(B) Capacities in which remuneration was received 
(C) Aggregate remuneration 

Instructions.—1. This item applies to any person who was a director or 
officer of the issuer at any time during the period specified. However, 
information need not be given for any portion of the period during which 
such person was not a director or officer of the issuer. 

2. The information is to be given on an accrual basis if practicable. The 
tables required by this paragraph and paragraph (b) may be combined if 
the issuer so desires. 

3. Do not include remuneration paid to a partnership in which any 
director or officer was a partner, but see paragraph (f) below. 

(b) Furnish the following information, in substantially the tabular form 
indicated, as to all pension or retirement benefits proposed to be paid under 
any existing plan in the event of retirement at normal retirement date, directly 
or indirectly, by the issuer or any of its subsidiaries to each director or officer 
named in answer to paragraph (@) (1): 

(A) Name of individual or identity of group. 
(B) Amount set aside or accrued during issuer’s last fiscal year. 
(C) Estimated annual benefits upon retirement. 

Instructions.—1. The term “plan” in this paragraph and in paragraph (c) 
includes all plans, contracts, authorizations, or arrangements, whether or not 
set forth in any formal document. 

2. Column (B) need not be answered with respect to payments computed 
on an actuarial basis under any plan which provides for fixed benefits 
in the event of retirement at a specified age or after a specified number of 
years of service. 

3. The information called for by column (C) may be given in a table 

showing the annual benefits payable upon retirement to persons in specified 
salary classifications. 
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4. In the case of any plan (other than those specified in instruction 2) 
where the amount set aside each year depends upon the amount of earnings 
of the issuer or its subsidiaries for such year or a prior year, or where it is 
otherwise impracticable to state the estimated annual benefits upon retire- 
ment, there shall be set forth, in lieu of the information called for by 
column (C), the aggregate amount set aside or accrued to date, unless it is 
impracticable to do so, in which case there shall be stated the method of 
computing such benefits. 

(c) Describe briefly all remuneration payments (other than direct remunera- 
tion for services and pension or retirement benefits) proposed to be made in the 
future directly or indirectly by the issuer or any of its subsidiaries pursuant to 
any existing plan or arrangement to (i) each director or officer named in answer 
to paragraph (@) (1), naming each such person; and (ii) all directors and 
officers of the issuer as a group, without naming them. 

Instruction.—Information need not be included as to payments to be made 
for, or benefits to be received from group life or accident insurance, group 
hospitalization, or similar group payments or benefits. 

(d) Furnish the following information as to all options to purchase securities, 
from the issuer or any of its subsidiaries, which were granted to or exercised 
by the following persons since the beginning of the issuer’s last fiscal year: 
(i) Each director or officer named in answer to paragraph (a) (1), naming each 
such person; and (ii) all directors and officers of the issuer as a group, without 
naming them: 

(1) As to options granted, state (i) the title and amount of securities 
ealled for; (ii) the prices, expiration dates, and other material provisions ; 
(iii) the consideration received for the granting thereof ; and (iv) the market 
value of the securities called for on the granting date. 

(2) As to options exercised, state (i) the title and amount of securities 
purchased; (ii) the purchase price; and (iii) the market value of the securi- 
ties purchased on the date of purchase. 

Instructions. —1. The term “options” as used in this paragraph (d) in- 
cludes all options, warrants, or rights other than those issued to security 
holders as such on a pro rata basis. 

2. The extension of options shall be deemed the granting of options within 
the meaning of this paragraph. 

3.(i) Where the total market value on the granting dates of the securities 
ealled for by all options granted during the period specified does not exceed 
$10,000 for any officer or director named in answer to paragraph (a) (1), 
or $30,000 for all officers and directors as a group, this item need not be 
answered with respect to options granted to such person or group; (ii) where 
the total market value on the dates of purchase of all securities purchased 
through the exercise of options during the period specified does not exceed 
$10,000 for any such person or $30,000 for such group, this item need not be 
answered with respect to options exercised by such person or group. 

4. The information for all directors and officers as a group regarding 
market value of the securities on the granting date of the options and on 
the purchase date, may be given in the form of price ranges for each calendar 
quarter during which options were granted or exercised. 

(e) State as to each of the following persons who was indebted to the issuer 
or its subsidiaries at any time since the beginning of the last fiscal year of the 
issuer, (i) the largest aggregate amount of indebtedness outstanding at any 
time during such period, (ii) the nature of the indebtedness and of the transaction 
in which it was incurred, (iii) the amount thereof outstanding as of the latest 
practicable date, and (iv) the rate of interest paid or charged thereon: 

(1) Each director or officer of the issuer; 

(2) Each nominee for election as a director; and 

(3) Each associate of any such director, officer, or nominee. 

Instructions.—1. See instruction 1 to paragraph (a). Include the name 
of each person whose indebtedness is described and the nature of the relation- 
ship by reason of which the information is required to be given. 

2. This paragraph does not apply to any person whose aggregate indebted- 
ness did not exceed $10,000 or 1 percent of the issuer’s total assets, whichever 
is less, at any time during the period specified. Exclude in the determination 
of the amount of indebtedness all amounts due from the particular person 
for purchases subject to usual trade terms, for ordinary travel and expense 
advances, and for other transactions in the ordinary course of business. 
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(f) Describe briefly, and where practicable state the approximate amount of, 
any material interest, direct or indirect, of any of the following persons in any 
material transactions since the beginning of the issuer’s last fiscal year, or in any 
material proposed transactions, to which the issuer or any of its subsidiaries 
was or is to be a party: 

(1) Any director or officer of the issuer ; 

(2) Any nominee for election as a director; 

(3) Any security holder named in answer to item 5 (d) ; or 

(4) Any associate of any of the foregoing persons. 

Instructions.—1. See instruction 1 to paragraph (a). Include the name 
of each person whose interest in any transaction is described and the nature 
of the relationship by reason of which such interest is required to be 
described. Where it is not practicable to state the approximate amount of 
the interest, the approximate amount involved in the transaction shall be 
indicated. 

2. As to any transaction involving the purchase or sale of assets by or to 
the issuer or any subsidiary, otherwise than in the ordinary course of busi- 
ness, State the cost of the assets to the purchaser and the cost thereof to the 
seller if acquired by the seller within 2 years prior to the transaction. 

3. The instruction to item 4 shall apply to this item. 

4. No information need be given under this paragraph as to any remuner- 
ation or other transaction reported in response to (a), (b), (c), (d) or (e) 
of this item. 

5. No information need be given under this paragraph as to any trans- 
action or any interest therein where: 

(i) The rates or charges involved in the transaction are fixed by law or 
determined by competitive bids; 

(ii) The interest of the specified person in the transaction is solely 
that of a director of another corporation which is a party to the trans- 
action; 

(iii) The transaction involves services as a bank depositary of funds, 
transfer agent, registrar, trustee under a trust indenture, or other 
similar services ; 

(iv) The interest of the specified person does not exceed $30,000; or 

(v) The transaction does not involve remuneration for services. 
directly or indirectly, and (A) the interest of the specified persons arises 
from the ownership individually and in the aggregate of less than 10 per- 
cent of any class of equity securities of another corporation which is a 
party to the transaction, (B) the transaction is in the ordinary course 
of business of the issuer or its subsidiaries, and (C) the amount of such 
transaction or series of transactions is less than 10 percent of the total 
sales or purchases, as the case may be, of the issuer and its subsidiaries. 

6. Information shall be furnished under this paragraph with respect to transac- 
tions not excluded above which involve remuneration, directly or indirectly, to 
any of the specified persons for services in any capacity unless the interest of 
such persons arises solely from the ownership individually and in the aggregate 
of less than 10 percent of any class of equity securities of another corporation 
furnishing the services to the issuer or its subsidiaries. 

7. This paragraph (f) does not require the disclosure of any interest in any 
transaction unless such interest and transaction are material. 


Item 8. Selection of auditors 


If action is to be taken with respect to the selection or approval of auditors, or 
if it is proposed that particular auditors shall be recommended by any commit- 
tee to select auditors for whom votes are to be cast, name the auditors and 
describe briefly any direct financial interest or any material indirect financial 
interest in the issuer or any of its parents or subsidiaries, or any connection 
during the past 3 years with the issuer or any of its parents or subsidiaries in 
the capacity of promoter, underwriter, voting trustee, director, officer, or 
employee. 

These amendments shall be effective as to any solicitation of proxies com- 
menced on or after February 6, 1954, except that the amendment to the second 
sentence of rule X—14A-S8 (a) shall be effective only as to a solicitation com- 
menced on or after March 6, 1954. However, the amendments to schedule 144 
may be made effective at the option of an issuer as to any proxy solicitation 
commenced on or after January 6, 1954. 

By the Commission. 

OrvaL L. DuBots, Secretary. 








. 
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Mr. DemMter. A security holder proposal rule was first adopted 
by the Commission in December 1942. It provided that, upon rea- 
conable notice that a security holder teaied to present for action 

a proposal which is a proper subject for action by the security 
holders,” the management should set forth the proposal in its proxy 
material for vote by the security holders. If the management opposed 
the proposal, it was also required to include at the security holder’s 
request a statement of not more than 100 words submitted by him 
in support of his proposal. The purpose of the rule was to place 
stockholders in a position to bring before their fellow stockholders 
matters of concern to them as stockholders in their corporations and 
not to use the proxy mechanism as a forum for the sounding of opin- 
ions on general contemporary problems. 

Shortly after the promulgation of the rule, the Commission inter- 
preted the “proper subject” standard to refer to “matters relating 
to the affairs of the company concerned as are proper subjects for 
stockholders’ action under the law of the State under which it is 
organized,” and not to include matters “of a general political, social, 
or economic nature.” (Securities Exchange Act release No. 3638, Jan- 

uary 3, 1945.) 

As a further safeguard against abuses of the rule, it was amended 
in 1948 to make it inapplicable (1) if it clearly appears that the 
proposal is submitted by the security holder primarily for the purpose 
of enforcing a personal claim or of redressing a personal grievance 
against the issuer or its management, or (2) if the proponent failed 
without good cause to present at a recent meeting any proposal of 
his which was included in the m: agement” S proxy state ment, or (3) 
if substantially the same proposal received less than 3 percent of the 
total votes cast in regard to the proposal at the last meeting. A 
further amendment in December 1952 permitted management to 
omit stockholder proposals submitted primarily for the purpose of 
promoting general economic, political, racial, religious, social, or simi- 
lar causes. This in effect was a codification of interpretations issued 
in 1945. 

Finally, we come to the amendments to the stockholder proposal 
rule, now designated rule X-14A—8, adopted by this Commission early 
this year. Although attacked in some quarters as adversely affecting 
the rights of minority stockholders and a blow against “corporate 
democracy,” they are only logical modifications of previous admin- 
istrative attempts to improve the operation of the rule without ad- 
versely affecting the rights or interests of security holders generally. 
Thus, one of the amendments, by way of clarific ation, makes explicit 
what previously had been implicit, that State law is to be the standard 
of eligibility of a proposal under the rule. This is done by specifically 
prov iding that a security holder’s proposal may be omitted from the 
mani wement proxy material if it is one whic h, under the laws of the 
issuer’s domicile, is not a proper subject for action by security holders. 

This standard of eligibility, which is consistent with previous Com- 
mission practice and interpretation, is not only reasonable but also 
inevitable in the context of our statutory framework. A stockholder, 
even if his proposal were adopted, must rely for its validity and en- 
forcement on the law of the State of incorporation of the company. 
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The Commission has not been given power under section 14 of the 
Kxchange Act to prescribe or determine what is desirable for the 
internal government of corporations. 

The amended rule also now specifically provides that management 
may omit from its proxy material a security holder’s proposal which 
relates to the conduct of the ordin: ary business operations of the cor- 
poration. The day-to-day operation of a business is generally a func- 
tion of management under State law, and in this area stockholder 
participation even by way of advisory resolutions does not seem neces- 
sary under section 14 for the protection of investors generally. 

No change was made in the provision permitting management to 
omit from its material a stockholder’s proposal which is clearly sub- 
mitted primarily to enforce a personal claim or to promote a general 
economic, political, religious, or similar cause not of specific concern 
to the stockholders of the particular corporation. Although an amend- 
ment had been proposed which would have authorized the omission 
from management’s proxy material of the name and address of the 
proponent of a proposal for action at a stockholders’ meeting, the 
Commission determined not to adopt such an amendment. "Thus, 
other stockholders will be free to communicate directly with any stock- 
holder in whose proposal they are interested for the purpose of obtain- 
ing more information or offering their support. 

The amended rule places the burden of proof upon the management 
to show that a particular security holder’s proposal is not a proper 
one for inclusion in management’s proxy material, where management 
objects to the inclusion of such a proposal. In order to give both the 
Commission and the security holder more time to consider manage- 
ment’s objections, the amended rule now requires that a statement of 
management’s objections must be furnished to the Commission and to 
the security holder at least 20 days prior to the date of filing of manage- 
ment’s preliminary proxy material. 

As previously indicated, an amendment adopted in 1948 permitted 
management to omit a stockholder’s proposal if substantially the 
same proposal received less than 3 percent of the votes at the last 
previous meeting. The stated purpose of this provision was “to 
relieve the man: igement of the necessity of including proposals which 
have been prev iously submitted to security holders without involving 
any substantial security holder interest therein.” Even after the 
adoption of this amendment, there have been security holder proposals 
submitted year after year which never received more than a small 
minority of votes and whose continued resubmission did not result in 
any increase in security-holder support. In fact in some cases, secu- 
rity-holder support dwindled upon resubmission. The interests of 
investors generally do not seem to require the continued inclusion of 
such proposals in the management’s proxy material. 

Under the amended rule, a stockholder may resubmit a proposal if 
he receives a favorable vote of the holders of 3 percent of the total 
number of votes cast in regard to the proposal at the time of the first 
submission. He may submit it a third time, if the second submission 
resulted in a favorable vote of 6 percent or more. If the third sub- 
mission results in a favorable vote of 10 percent or more, he may 
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continue submitting his proposal so long as the favorable vote does not 
fall below that percentage. In any event, failure to receive the 
required percentage does not forever bar the resubmission of the 
proposal but merely defers it for a period of 3 years. 

The higher percentages of favorable votes required to qualify a pro- 
posal for a third and ‘subsequent submissions are intended to insure 
that a proposal be making some headway in achieving security- 
holder favor if management is to be required to include it in its proxy 
material time after time. This is the only purpose of the 3-6—10 
progression, and these figures were not selected with the aim of elimi- 
nating or including any particular proposals. If a proposal does not 
get the requisite support, the investor interest in it is deemed too slight 
to justify reimposing the burden of submission on the corporation. 

The selection of the particular percentages required 1s largely a 
matter of judgment, and in a sense they are arbitrary figures, just as 
any other percentages would be arbitrary. Undoubtedly the imposi- 
tion of any percentage requirement would be considered arbitrary by 
some managements where the requirements are not high enough to 
eliminate the proposals to which they object, and by some stockhold- 
ers whose proposals fail to obtain the necessary quota. The efforts 
to improve the stockholder proposal rule have been a continuing pro- 
gram, however, and the requisite percentages can always be adjusted 
if in operation they prove to be set too high or too low. 

The current proxy rules serve to elicit practically every type of 
pertinent information which the average prudent investor would 
desire in order to vote intelligently on the items of business intended 
to be presented at stockholders’ meetings. At the same time, the proxy 
rules do not impose an unreasonable burden on management and do 
permit it to present the proxy soliciting material in a relatively con- 
cise and readable form. 

Disclosure of material information in concise and readable form in 
proxy material sent to all stockholders is one of the most effective 
means of protecting the interests of investors available under the 
Securities Acts. In addition to the technical disclosure requirements, 
the proxy rules, among other requirements, provide that the proxy 
material must state that the proxies will be voted, and voted as marked, 
and also require that the form of proxy must permit the stockholder 
to vote for or against each proposal. In addition, the rules prohibit 
the use of false or misleading statements, and give stockholders an 
opportunity to make their own solicitations of proxies, or as indicated 
above, to have their proposals included in management’s solicitation 
material, 

The stockholder sincerely seeking to communicate with his fellow 
stockholders for the betterment of the corporation’s affairs may ac- 
complish his objective under the proxy rules. The amendments to 
the stockholder proposal rule, by improving the administration of the 
rule, enable a stockholder to use it as a means of bringing important 
matters of legitimate interest to the attention of his fellow stock- 
holders without unnecessary burdens on the company or its manage- 
ment. 
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Senator Busu. Mr. Samuel H. Young, Illinois Securities Com- 
missioner, was to have been a witness but was unable to be present. I 
have a letter from Senator Dirksen containing a statement from Mr. 
Young which will be inserted in the record. 

(The letter referred to follows:) 

UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
February 4, 1954. 
Hon. Prescorr Busa, 
Chairman, Subcommittee on Securities, Insurance and Banking, 
Banking and Currency Committee, United States Senate, 
Washington 25, D. C. 

Dear SENATOR BusH: I have been requested by Samuel H. Young, Illinois se- 
curities commissioner, to present to the committee for inclusion in the record 
the following comments on Senate bill 2846 to amend the Securities Act of 
1933. 

Commissioner Young wishes to point out that the State of Illinois is joined 
by Robert Fink, Indiana securities commissioner, John Spalding, Missouri securi- 
ties commissioner, and Bdward Samp, Wisconsin securities commissioner in ex- 
pressing the opinion that the States are quite agreeable to the lifting of the 
exemption under the regulation from $300,000 to $500,000 but that they feel 
that such offerings under regulation A would still need regulation and super- 
vision, 

Therefore, it is their feeling that the States should assume this obligation 
and that speaking for the States generally, and specifically those above men- 
tioned, Mr. Young would like to assure the committee they are willing and able 
to regulate securities and would feel that this was an advisable step to be taken. 

Sincerely, 
Everett McKINLEY DIRKSEN. 


(The following was later received for the record :) 


SECURITIES AND ExCHANGE COMMISSION, 
Washington, D. C., February 5, 1954. 
Hon. Prescott BusH, 
Chairman, Subcommittee on Securities, Insurance, and Banking, 
Banking and Currency Committee, United States Senate, 
Washington 25, D. C. 

Dear SENATOR BusH: Would you be good enough to include in the record of 
the hearings of the Subcommittee on Securities, Insurance, and Banking being 
conducted in respect of S. 2846 the following statement presented by me on behalf 
of this Commission in response to the letter dated February 4, 1954, addressed 
to you by Senator Dirksen: 

“In a letter dated February 4, 1954, addressed to Senator Bush by Senator 
Everett McKinley Dirksen, it is stated that the Securities Commissioners of 
Illinois, Indiana, Missouri, and Wisconsin are agreeable to lifting the exemption 
provided by section 3 (b) of the Securities Act from $300,000 to $500,000, that 
they feel that such offerings under regulation A would still need regulation 
and supervision, and that they feel the States should assume this obligation. 
I want to make it clear that nothing in the proposed amendment of section 3 (b) 
would affect the allocation of responsibility between State Securities Commis- 
sions and the Securities and Exchange Commission. Morever, it is the opinion 
of this Commission that the jurisdiction vested in this Commission by section 
3 (b) to prescribe rules, regulations, terms, and conditions in respect of the 
offering in interstate commerce of such exempt securities should not be relin- 
quished.” 

Yours truly, 
RavpH H. DEMMLER, Chairman. 


Mr. Demmter. I would like to make one more remark. Mr. Weiner’s 
specific problem to which he alludes, is before the Commission in its 
judicial capacity, and hence I wish to make no reply on that subject. 

Senator Busu. Thank you, Mr. Demmler. 
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I have a number of letters and telegrams which will be inserted in 
the record. 
(The letters referred to follow :) 


CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington 6, D. C., February 4, 1954. 
Hon. HoMER E. CAPEHART, 
The United States Senate, Washington 25, D. C. 


DEAR SENATOR CAPEHART: The Chamber of Commerce of the United States 
urges that your committee report favorably S. 2846 which would amend certain 
provisions of the Securities Act of 1933, the Securities Exchange Act of 1934, the 
Trust Indenture Act of 1939, and the Investment Company Act of 1940. 

The national chamber has long advocated revision of the laws relating to issu- 
ance of private securities in order to lighten unnecessarily burdensome require- 
ments now imposed under those laws. The flow of capital into enterprise is a 
primary necessity for increased output and the creation of new work opportuni- 
ties, new income and wealth for the Nation, added public revenues and higher 
standards of living. The removal of needless restrictions from the laws proposed 
to be amended is an important step toward stimulation of a freer flow of private 
capital into productive undertakings so essential to expansion of industry and 
maintenance of a high level of employment. 

Small business in particular would benefit greatly from the proposed increase 
from $300,000 to $500,000 in the amount within which the Commission could ex- 
empt public offerings of securities from registration requirements of the Securi- 
ties Act. 

Cordially yours, 
CLARENCE R. MILEs. 


ALEX Brown & Sons, 
Baltimore, Md. 
Hon. J. GLENN BEALL, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR BEALL: As a member of the Banking and Currency Committee, 
I know you have had a real hand in the introduction of Senate bill S. 2846. 

The purpose of this letter is merely to say that I have carefully studied the 
provisions of this bill and believe strongly that it will do much to stabilize and 
improve sound business conditions. 

I hope, therefore, that you will do everything you can to implement the success- 
ful passage of this bill. 

With kind personal regards, 

Sincerely yours, 
CHARLES S. GARLAND. 


ALEX Brown & Sons, 
Baltimore, Md., January 29, 1954. 
Hon. J. GLENN BEALL, 
Senate Office Building, Washington, D. C. 

Dear SENATOR BEALL: I notice in the press yesterday that Senate bill S. 2846 
was introduced in the Senate, I feel very strongly that this bill will do much to 
stimulate the flow of capital into industry and thereby help create stable employ- 
ment and sound business conditions. I understand the bill has the backing of 
the Securities and Exchange Commission and has been carefully and thought- 
fully worked out for its impact upon the flow of capital funds. I would just 
like to say to you that we have studied these bills and feel that they are most 
constructive in their content. 

With best regards, 

Sincerely yours, 
B. H. Griswo.p III. 


INVESTOR, 
New York 88, N. Y., February 4, 1954. 
Hon. Prescotr Bus#, 
United States Senate, Washington, D. C. 


Deak SENATOR BusH: On behalf of the thousands of public shareholders for 
whom I am the spokesman annually I ask your committee to plug the loophole 
in the present SEC Act which allows corporations which do not solicit proxies 
to avoid their civic duty. 
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The law must and should be changed to provide that every corporation sub- 
ject to SEC rules in any way must solicit proxies of every owner, so that the 
minority rights are fully protected. 

I ask that this letter be made part of the present public hearings. 

Sincerely yours, 
Lewis D. GILBERT. 


STATEMENT OF Dr. WittraAmM H. PerersoOn, SHortT HILLS, N. J. 


Members of this committee may well ask themselves, Under what circum- 
stances was the Securities Act of 1983 passed? Was the SEC born in an air 
of thorough analysis and calm deliberation? Were all alternatives of remedial 
action carefully investigated? 

The Securities Act of 1933 was not drafted in the Congress. It was written 
in the White House. Accompanying the bill was a message from the President 
dated March 29, 1933. Part of this message said: “The purpose of the legisla- 
tion I suggest is to protect the public with the least possible interference to 
honest business.” [Italics added.] I submit that interference to honest busi- 
ness is far removed from the “least possible” category. A generation of ex- 
perience living under this securities legislation surely must have proven to the 
securities industry that other arrangements, less costly and more efficient, are 
possible. 

Raymond Moley, then a braintruster himself, writes in his book, After Seven 
Years on page 181: “The bill was hastily passed.” He notes also, notwithstand- 
ing the long testimony of dealers and brokers who troubled themselves to go to 
Washington, that no hearings were held by the Rayburn committee on the White 
House draft. 

Once established, the SEC has steadily accumulated new powers. The follow- 
ing additional laws were to be administered by the agency: The Securities Ex- 
change Act of 1934, the Public Utility Holding Company Act of 1935, the Trust 
Indenture Act of 1939, the Investment Company Act of 1940, and chapter X 
of the Bankruptcy Act. Ostensibly the Commission is nonpartisan, for the law 
requires that no more than 3 of the 5 members may be of one party and that 
each member holds a 5-term of office, a vacancy opening each June 5. The 
President appoints new members with the advice and consent of the Senate. 
The President designates the Commission Chairman. 

The result of all this has been a wide departure from our founding concept of 
a government by law instead of a government by men. With a good deal of ques- 
tion as to its constitutionality, the Congress has delegated its legislative preroga- 
tives to the SEC. Some of the past members of the Commission such as William 
©. Douglas and Leon Henderson have evidenced little sympathy with a free 
private economy. Many of the rules issued by the Commission have been conflict- 
ing and capricious. Instead of expediting the safe and orderly flow of capital to 
American industry, many of these rules tend to involve complications and litiga- 
tion. Take, for example, the SEC release dated December 3, 1953, and numbered 
4969-X. Itsaysin part: 

“Whenever by operation of law or otherwise the holders of a security admitted 
to trading on a national securities exchange (hereinafter called the ‘original’ 
security) have the right to subscribe to or otherwise acquire all or any part of a 
class of another security in substitution for or in addition to the original secu- 
rity, the entire class outstanding of such other security shall be exempted from 
the operation of section (12a) to the extent necessary to render lawful the af- 
fecting of transactions therein on any national securities exchange on which the 
original security is admitted to trading: Provided, That a registration statement 
is in effect under the Securities Act of 1933 as to such other security, to the extent 
required, or the terms of any applicable exemption from registration under 
such act have been complied with, if required.” 

Last October the Chairman of the SEC told the mutual funds sales convention 
in Boston: “True, the Commission is an executive agency of an administration 
dedicated to less government, not more. But * * * I remind you again that it 
administers an act which the regulated groups themselves helped to draft—a 
piece of legislation designed to correct admitted abuses. We have no intention of 
scuttling the ship we've been hired to steer.” Thus, it is clear that the SEC is 
being treated as a fait accompli, beyond other possible alternatives and certainly 
beyond its own self-liquidation. 
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There were “admitted abuses. This situation did call for reform. Yet re- 
form is one thing, stifling controls quite another. To the charge of causing the 
stock market crash, the securities industry must plead not guilty. As a matter 
of fact, it is the Government itself which should bear a large measure of blame 
for the depression. For had not the Federal Reserve raised the floodgates of 
money and credit, the pyramiding of stock prices would have been impossible. 

The securities industry is a declining one, and it has not even recovered its 
former position in the economy. In the past 5 years corporations have needed 
$39.3 billion in outside funds for expansion. Of this total they have raised 
only $3.9 billion in new stock issues. The rest was borrowed. EPT is of course 
a partial explanation of this state of affairs. But the fact of the matter is that 
with more than $200 billion in savings, only a relative handful of Americans 
seem willing to take a chance on the Nation’s economic strength. Yet the SEC 
was to have “restored the public’s confidence.” Moreover, more than 40 percent 
of corporate offerings, debt and equity, have completely bypassed SEC registra- 
tion and investment houses via the direct placement with insurance companies. 
Naturally the big incentive for such bypassing comes from the prohibitive expense 
and red tape of SEC registration. 

The key to healthy capitalism is of course healthy capital, unimpeded and 
ever keeping pace with our population growth and technological development. 
This is the high responsibility of security dealers and brokers across the country. 
But capital is not healthy, growth is impeded. Personal income totaled $275 
billion in 1952 compared with just $85 billion in 1929. Yet security underwrit- 
ings reached $10.1 billion in 1929 compared to just $10.5 billion in 1952, notwith- 
standing our greater population and national income. 

England does not saddle her capital markets with bureaucratic registrations. 
Her experience has been remarkably successful. Compared to the United States, 
her rate of fraudulent security operations is actually less. In view of this, my 
question is, Do not less interventionistic methods of protecting American in- 
vestors exist? 





ScHMIDT, PooLe, Roserts & PARKE, 
Philadelphia 9, Pa., February 1, 1954. 
Hon. Homer E. CAPEHART, 
Senate Office Building, Washington, D. C. 

Dear Mr. CAPEHART: I am aware that companion bills were entered by you and 
Congressman Wolverton in the Senate and House on January 27, 1954, to amend 
certain provisions of the Federal securities law. 

Having been chairman of the Federal legislation committee for the Investment 
Bankers Association of America in 1946 and 1947, I am quite familiar with the 
provisions which your proposed bill contains. 

I would like to heartily endorse this proposal, which would be of immeasurable 
importance not only to our industry but to our own investment securities business 
and to our customers. I am delighted to recommend that as much effort as pos- 
sible be brought to bear to favorably approve this bill in the United States Senate. 

Respectfully yours, 
WALTER A. SCHMIDT. 





INDIANAPOLIS, IND., February 4, 1954. 
Senator Homer E. CAPeEHART, 
Senate Office Building, Washington, D. C.: 
Very favorable to your bill to amend section 3 (b) of the Securities Act of 1933 
to increase the exemption to $500,000 or more. 
ALBERT M. CAMPRELL. 
CLAUDE M, WARREN. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
o 

Jo, 


Washington D. 0. February 10, 1954. 


Hon. HoMER E. CAPEHART, 
Chairman, Committee on Banking and Currency, 
Senate Office Building, Washington 25, D. C. 
My DrAR SENATOR CAPEHART: This will confirm conversations between the 
Bureau of the Budget and Senator Bush, chairman of the subcommittee which 
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is handling S. 2846, to amend certain provisions of the Securities Act of 1933, 
as amended, the Securities Exchange Act of 1934, as amended, the Trust Inden- 
ture Act of 1939, and the Investment Company Act of 1940. 

This legislation is designed to simplify and clarify present law pertaining 
to the regulation and issuance of securities. In effect, it would vest discretionary 
powers in the Securities and Exchange Commission within certain well-defined 
areas. Thus it would enable that Commission to carry on its duties without 
subjecting the security dealers, underwriters, and issuers to statutory prohi- 
bitions and limitations which are more rigid than necessary for the purpose of 
protecting investors. 

A careful examination of the several provisions of the bill leads us to believe 
that it would provide a more practical method of adjusting Commission pro- 
cedures in accordance with adequate administrative safeguards, but without 
granting exemptions or authorizing, by statute, undue relaxation of requirements 
which protect the public from improper, misleading, or fraudulent offers of 
securities 

It is understood that the detailed provisions of the bill have been worked 
out with great care and that its provisions will enable the Securities and Ex- 
change Commission to reach appropriate decisions concerning matters under its 
control more efficiently and with greater expedition. 

Accordingly, I am authorized to advise you that the enactment of S. 2846 
would be in accord with the program of the President. 

Sincerely yours, 
JosePH M. Dopce, Director. 


Senator Busu. The committee will stand in recess, then, until fur- 
ther notice. 
(Whereupon, at 11: 30 a. m., the subcommittee recessed. ) 


x 





